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ADM NI STRATI VE LAW - Review - Distinction public authority

arid voluntary association - different criteria set out

rugby player asked to withdraw from national t eam

as member of police force of foreign state - cannot

proceed agai nst gover nment where Voluntary Association

( Rugby Uni on) act ed pur suant to "gover nnent policy"
This so even where "government policy" unlawful

must proceed agai nst vol untary associ ati on who act ed
against him - without constitution of voluntary association
i mpossi bl e to determ ne whet her voluntary associ ation
acted within it's powers or not - Application dism ssed.
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JUDGMENT

FRANK, J.: The Applicant resides in Walvis Bay where he
is enployed as a nmember of the South African Police. He is
a Nam bian citizen by birth and partake in the game of rugby

for a club in Walvis Bay.

He was sel ected by the Second Respondent during 1991 to pl ay
for the National Rugby Team of Nam bi a. He was, however,
informed by the President of the Second Respondent that
unl ess he resigned from the South African Police he would
have to withdraw from the team The reason for this was
"that the Second Respondent has been informed by the First
Respondent that no menmber of the South African Police,
whet her or not a particular menmber is a Nam bian citizen of
the Republic of Nam bia and whether or not resident in
Nam bia, may be elected to represent Nam bia on a nationa
|l evel as member of any national and officially elected

sports team"”



As a result the Applicant resigned from the South African
Pol i ce. During 1992 the Applicant was again selected to the
Nati onal Team but when it was established that he had
rej oi ned the South African Police he was informed "that on
instructions of the First Respondent, | would have to
withdraw from the team'. He was also informed by the
Presi dent of Second Respondent not to make hinmself avail able
for selection to the National Rugby Team while he remained
in the enploy of the South African Police. Applicant then
withdrew from the team and |ater once again resigned from
the South African Police after which he was elected for the
nati onal team for certain matches. Unbeknown to Second
Respondent the Applicant rejoined the South African Police
for the third time. He was selected for the National Team
to partake in a tournament in Malaysia and the team wil

| eave on 8th February 1993. He was informed of his
sel ection on 25th January 1993. Applicant knowi ng that he
woul d be asked to wi thdraw once it became known that he was

a member of the South African Police contacted a | awyer.

Applicant's |lawer contacted the M nister of Youth and Sport
who informed himthat First Respondent woul d not be prepared
to consent to Applicant representing Nam bia because of his
enpl oyment with the South African Police and also stated
that this was contrary to the provisions of the Nam bian
Constitution. The M nister also confirmed her attitude in
writing. She states that the National Team is to be
conprised of citizens selected on merit and continues that

Applicant is ineligible because of the provisions of Article



4(8)(b) which she quotes. She states that "on the basis of
this article, legislation and policies have been formul at ed,
and in accordance with such policies the Nam bian Rugby
Uni on has been disqualifying your client fromserving on our
Nati onal Team " She also attached a letter to the Mnistry
fromthe Nam bi an Rugby Union dealing with the matter. The
said Union states that they were unaware of the fact that
the Applicant had rejoined the South African Police and had
they known of this "the policy of the Governnment would have
been foll owed." It is clear that he would not have been
considered for selection had the Union known that he was a
member of the South African Police as they state "while he
was a policeman, M Al berts was not elected for the National

Rugby Team because of the Governnment's policy."

The Second Respondent was al so contacted in this regard and
through its vice-president infornmed Applicant that the
Second Respondent was commtted to the policy nmentioned by
the First Respondent and will inmplement it and that
Applicant would be asked to withdraw from the team failing
which a decision in this regard would have to be taken by

Second Respondent.

The Applicant apart from asking that the matter be dealt as

one of urgency now seeks the follow ng order:

"2. Decl aring the decision by the First Respondents to
order the exclusion of the Applicant and/or the
renoval of the application fromthe National Rugby
Team of Nami bia null and void and without effect

in | aw;



3. Decl aring the decision by the Second Respondent to
i mpl enment the decision/order of t he First
Respondent to omit the Applicant fromthe National
Rugby Team of Nami bia null and void and without

effect in | aw,

4. Revi ewi ng and setting aside the purported order by
First Respondent to cause the renmoval of the
Applicant fromthe National Rugby Team of Nam bi a,
for which he has already been duly el ected;

5. Revi ewi ng and setting aside the decision of the
Second Respondent to inplement the decision and
order of the First Respondent which will have the
effect of renmoving the Applicant fromthe National
Rugby Team of Nam bia, for which team Applicant
has al ready been duly el ected,;

6. Directing that the First Respondent should pay the
costs of this application, alternatively, should
Second Respondent oppose the relief claimed, that
the First and Second Respondents pay the costs of
this application, jointly and severally, the one
paying the other to be absolved."

Nei t her the Respondents are opposing the application. M
Gei er appeared on behalf of the First Respondent when the
matter was called and indicated that First Respondent would

abi de by the decision of the Court.

The approach to be adopted to the decisions by the two
Respondents are different in |aw First Respondent is to
act, generally speaking, in the public interest whereas
Second Respondent as a voluntary association nmust act
pursuant to the provisions of its constitution. In short

there is a difference of approach to public authorities and



to private or donestic bodies. "There is an essential
difference between the rules that constitute and enpower
such bodi es and those that relate to public authorities. The
former are based upon the voluntary, contractual agreenent
of their subscribing menbers, whereas the |latter are based
upon statute. In order to apply the principles of review
the Court must deduce what is reguired, not froma statute
but fromthe terns of the agreement, express and inplied.
To the extent that the provisions of the agreement are not
dictated by law they are, in theory, a matter of voluntary

determ nation."” (See Baxter: Adm nistrative Law at p. 341);

Wade: Adm nistrative Law. 6th ed. at 470 states: "Such cases

fall outside admnistrative | aw, since they are not
concerned with governmental authorities, and the question at

issue is not one of ultra vires but one of breach of

contract."” (See also at 647. The use of the words "ultra
vires" my be msleading as they may be used in the
"contractual" realm where an association acts outside the

powers of it's constitution.)

Schreiner, J.A postulates the extremes in illustrating the
difference between public authority and private decision in

Must apha v Receiver of Revenue, Lichtenburg 1959(3) SA 343

(A at 347 where the following is stated:

"For no reason or the worst of reasons the private
owner can exclude whom he wills from his property or
ej ect anyone to whom he had merely given precarious
perm ssion to be there. But the M nister has no such
freedons. He receives his powers from the statute
al one and can only act within it's limtations, express
and inplied. If the exercise of his powers is



chall enged the courts nust interpret the provision,
including its inplications and any lawfully made
regul ations, in order to deci de whet her the powers have

been duly exercised."

The Second Respondent s, of course, not in the same
position as the private owner. It's actions must be judged
against it's constitution. As long as it acts within it's
constitution, properly interpreted, and not contrary to any
law it's decisions cannot be attacked. In short. First
Respondent's actions nust be judged as indicated above by
Schreiner, J.A , whereas Second Respondent's actions nmust be

judged against the provisions of it's constitution.

First Respondent's attitude is based on Article 4(8)(hb) of
the Constitution as indicated above. This article reads as

foll ows:

"Nothing in this Constitution shall preclude Parlianment
from enacting legislation providing for the 1loss of
Nam bi an citizenship by persons who, after the date of

i ndependence:

(b) have served or volunteered to serve in the armed
or security forces of any other country without
the perm ssion of the Nam bian Governnment."

What the First Respondent overl ooked was the proviso to the

article which reads as foll ows:

"provided that no person who is a citizen of Nam bia by
birth or descent my be deprived of Nam bian's
citizenship by such legislation."



In any event, the subsequent legislation, i.e. Act 14 of
1990, does not apply to citizens by birth. This is probably

because of the aforesaid proviso which would have rendered

any provision in conflict therewith unconstitutional. First
Respondent cannot by way of policy decisions, in effect,
amend the constitution. This is even nore so where they

cannot even by legislation give effect to such policy
deci sion because it would be wunconstitutional. Where a
decision is based on citizenship this nmust mean citizenship
as legally defined and not as defined by whim of a
government official. Nor can any policies be fornulated on

the basis of a definition which has no existence in | aw.

The question, however, remains as to whether Applicant is
entitled to the relief sought against First Respondent.
This is so because it is not First Respondent who sel ected
Applicant nor is it First Respondent who will ask himto
wi t hdraw from the National Team These actions were taken
and will be taken by Second Respondent. Whet her Second
Respondent acted because they are under the inpression that
they are obliged to follow the policy of the First
Respondent is, inny view neither here nor there, as vis-a-
vis the Applicant it is the decision of Second Respondent
that will affect him and it was Second Respondent who
informed himthat he was not to make hinself available for
the National Team while enmployed with the South African
Pol i ce. While the First Respondent may conceivably have an
interest in the matter due to the history relating to Second
Respondent's decision to i npl ement "governnent policy". The

decision was, at the end of the day, that of the Second



Respondent and not of First Respondent.

As far as the Second Respondent is concerned its
constitution was not placed before Court nor was it referred
to in the papers. It is thus inmpossible to determ ne
whet her it was within its powers to set eligibility criteria
for selection of members to the National Team based on the
criteria of the "governnent policy". As pointed out above,
because of the different legal criteria applicable, it may
be possible for Second Respondent to adopt rules governing
its menbers which the First Respondent would not have been
able to do. Thus e.g. Second Respondent may conceivably
deci de that only members who are citizens and who play rugby
in Nam bia (and not in a foreign country) will be eligible
for the National Team whereas First Respondent will have
no authority to inplenment and inpose such a policy without
the necessary statutory backing. Thus in this case,
al t hough the First Respondent cannot redefine citizenship by
way of policy, Second Respondent could conceivably have
deci ded that members serving in the security forces of South
Africa will not be eligible for the National Team for any
nunmber of reasons, such as suspect loyalty to Nam bia, imge
of the team amongst fellow Nam bians, relations with other
Rugby Uni ons on the African Continent and in the world and

effect on sponsorship.

Second Respondent could have decided to avoid confrontation
with the Government and therefore have inplenented the
policy which is strongly suggested in the papers. Even this

woul d not make their decision reviewable per se. As this



may al so, depending on circumstances, be in the interest of
rugby in general, e.g. the access to teachers, schools and
infrastructure via Governnment may be more inportant to the
general devel opment and upliftment of the game of rugby than
the selection of one potential player for the National Team

in the enploy of the South African Police.

In short, without the constitution and without any other
| egal basis set out in the papers, | amunable to grant an
order against the Second Respondent. Should Second
Respondent wi sh to change their selection criteria in view
of my findings with regard to the "governnent policy" and
not ask Applicant to withdraw from the team it will be
their prerogative provided they abide by the provisions of

their constitution.

IN THE RESULT THE APPLI CATION IS DI SM SSED W TH COSTS.

FRANK, JUDGE
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I nstructed by: Van der Merwe & Oiver,

c/o Fisher, Quarmby &
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or whether this happened in the follow ng year but doing the
best | can with evidence which was at tinmes quite vague it
seens he was referring to a discussion which took place in

1981 when it came to any firminterest being shown.

Bef ore conpleting the events of 1980 it is necessary to go
back to 1979 and to describe the assistance which Zysset
gave to the defendant to open a nunbered bank account in
Swi tzerl and. Zysset was involved in a mnor way with a bank
in Switzerland and at the defendant's request he nmade
enquiries how the defendant could nmve noney into
Switzerland and transfer it out again wi thout the necessity
of a signature appearing on the papers. The answer was a
bearer savings account and Zysset opened such an account on
the defendant's behalf at the Spar- und Lei hkasse Bank ir
Switzerland. A large nunmber of the docunents placed befor*
the Court were agreed by the parties and one such documen
was the defendant's bank statement for his account at thi
bank. This statement shows that various sunms of noney wer
deposited and withdrawn from account No.43.173.07 betwe<
10th July, 1979 and 7th January, 1982. More of that |ate
In 1980 Zysset opened anot her account at the sane bank aga
on the defendant's behal f. The agreed statement of ti
account No.43.761.01 also shows various suns of noi
deposited and withdrawn between 8th October, 1980 and

February, 1981.

The defendant admtted that these two accounts were op<
in order to facilitate the transfer of his own funds
Nami bi a as financial rands. The advant age of doing so

subst anti al because in 1980 and 1981 the discount



