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JUDGMENT
STRYDOM, J.P.: This is an appeal fromthe Magistrate's
Court, W ndhoek. The clai mof appellant arose froma sale

of immvabl e property, nanmely Erf No 189, Klein W ndhoek, to
the respondent. The said erf was put up for sale at a
public auction. In terms of the Conditions of Sale, which
was read out at the start of the auction, the seller
(appellant) was given 72 hours from the date of sale to
confirm it (clause 1). In terms of clause 3 of the
Conditions the highest bidder on whomthe sale was knocked
down, was required to sign the said conditions as soon as
possi ble after the sale. Clause 12 of the Conditions
provi des for possession of the property by the purchaser.
In this paragraph a blank is left in the typewitten text
presumably to add a date from which possession by the
purchaser can be inserted. No date was filled in but in the

space for such date was witten in handwiting and in
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brackets the words "to be arranged.”

Ot her relevant clauses in the Conditions of sale are cl ause
6 which provides that from the date of possession of the

property the balance of the purchase price not yet paid

shall bear interest at a rate of 20% per annumuntil date of
registration of transfer thereof in the name of the
pur chaser. Li kewi se clause 9 provided that from date of
possession the purchaser shall become liable to pay al
Muni ci pal rat es, t axes, wat er , electricity and other
char ges.

In ternms of the appellant's summons it is alleged that the
parties on the 26 November 1990, orally agreed that the
respondent would take occupation of the prem ses on 1st
Decenmber, 1990 subject to the terms and conditions of the
written agreenent. It is then further alleged that between
the date of occupation and the 25th January, 1991, when the
property was transferred in the nanme of the purchaser, the
appellant had paid an ampunt of R328,30 to the W ndhoek
Muni cipality in lieu of rates, taxes, water and electricity.
Paragraph 6 of the summons further alleges that "the
occupational interest on the balance of the purchase price
fromdate of possession being the first of December 1990 to
date of transfer, nanely the 25th January 1991 at 20%
af oresaid ampunts to R4 586, 31." It is furthernore alleged
that notwi thstandi ng demand the respondent neglected to pay
t he anmount cl ai med. The amount claimed by the appellant is
R3 853,99 after deducting a sum of R800, 00 whi ch he

received during the relevant period from a tenant who
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occupi ed one of the buildings on the prem ses. The bal ance
clainmed by appellant is not correct but nothing turns on

t hat .

In his plea, respondent admitted that an oral agreenment was
entered into by the parties on the 26 Novenmber 1990 but
stated that the effect of the agreenment was only to put him
in possession of a small part of the property in order to
effect inmprovenments. In terms of the plea it was further
agreed that such qualified occupation would take place on
the 1st Decenber, 1990 and that no occupational interest

woul d be payable in respect thereof.

The respondent further pleaded that he was only put in ful

and proper occupation of the prem ses on the 9th January,
1991. Consequently the respondent admtted being liable for
occupational interest as fromthe 9th January, 1991 to the
24th January, 1991 in an anount of Rl 146,57. However the
respondent instituted a counterclaim for R 250,00 and the
debt of Rl 146,57 was set off against the amount of

Rl 250, 00.

At a later stage the respondent anended his pleadings by
del eting every reference therein to his adni ssion that he is
i able to pay occupational interest as fromthe 9th January,

1991 to the 24th January, 1991.

At the trial the appellant was called to prove his version
of the oral agreement of the 26th November, 1990. He

testified that the conditions of sale was read out by the
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auctioneer at the sale. The highest bidder was one Roos who
acted on behalf of the respondent, and the property was
knocked down to himat an anpunt of R152 000, 00. Roos al so
signed the conditions of sale on the 26th November, 1990.
Fromthe evidence it further transpires that the appell ant,
who had 72 hours in which to accept the offer, was made a
hi gher offer for the property which led to the respondent
increasing his offer to R155 000, 00. This was the offer
whi ch was then accepted by appellant. Al'l this took place

a day or so after the auction was held.

Appel l ant further testified that imediately after the
property was knocked down to the respondent, Roos cane to
hi m and asked him whether he had anything against it that
he, Roos, could start breaking the place down and start
renovating it. Appel lant then testified that he told Roos

that he could start straight away but that he would then be

liable to pay water, electricity and everything. Roos
accepted this. Appel l ant further stated that there was
still a tenant on the property, a M Bila, but that he only
occupied a little outbuilding on the prem ses. Appel | ant

said that Roos was fully aware of the fact that Bila was

still occupying this outbuilding.

Appel |l ant further testified that he gave Roos the keys to
the buildings before the 1st of Decenber, 1990 and when he
canme onto the premses a week later operations for the

renovating of the building were already in full sw ng.

The appellant, wunder cross-exam nation, said that at the
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time the oral discussions took place between hinself and M.
Roos, neither of them ever nmentioned occupational interest
as provided for by the contract. It was only at a later
stage that his attention was drawn thereto when it was

cl ai med.

Judging from the evidence it seens to me that appellants
pl eadings are wrong when alleging that the oral agreenment
was concluded on the 26 November, 1990. This was the date
when the contract was finally signed. The auction however
took place on the 24th Novenber and it was immediately
thereafter that the parties, according to the evidence of

the appellant, concluded the oral agreenent.

After conclusion of appellant's evidence a certain Kessler
testified that he could remenber that after the auction a
di scussi on took place, between appellant and Roos but as to

what was said, his evidence is very vague.

After the appellant closed his case the respondent applied
for absol ution. This application was rejected. Thereafter
t he respondent closed its case without |eading any evidence.
After hearing argunent the magistrate dismssed the
appellant's claimwith costs. This was mainly done on the
basis that because writing was statutorily required for this
type of contract it was inadm ssible for appellant to prove,
by way of an oral contract, the date of occupation, which ,
so | understand the judgnment, also included the date from

whi ch the municipal rates and taxes were payable.
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On appeal before us, M Swanepoel, for the appellant, wisely
abandoned that part of the appeal which concerns the
rejection of the payments made to the Miunicipality of

W ndhoek in the amount of R328, 20.

I n support of the appeal M Swanepoel submitted first of al

t hat because the sale was effected by public auction, the
contract did not fall within the ambit of article 1 of Act
71 of 1969. It was therefore not statutorily required that

the contract, in order to be valid, should be in writing.

Secondly it was argued that this specific oral contract was
not inadm ssible as a result of the application of the parol

evi dence rul e.

M Botes on the other hand submtted that in order to
qualify for a sale by way of public auction, all steps to
conclude a valid sale nust be taken at the auction. Wher e,

as is the case here, the seller needs only accept the offer

after 72 hours after the auction, it can no |longer be said
to be a sale by public auction. In any event, so M Botes
argued, the subsequent i ncrease  of the offer from

R152 000,00 to R155 000,00 finally changed the character of
the sale so that it cannot be said that this was a sale
pursuant to a public auction. Consequently in order to be
valid the contract nmust have been in writing and seeing that
possession was a material term of the sale agreenent the

oral agreement between the parties was unenforceabl e.

It was further pointed out by M Botes that the oral
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agreenment was entered into by the parties on the 24 th
November, 1990, that was before the written sales agreenent
came into being on the 26th November, 1990. That being the
case evidence regarding the oral agreenent mlitates agai nst
the parol evidence rule and was therefore inadm ssible.
Lastly M Botes subnitted that the appellant did not prove

even prima facie the oral agreement relied on by himfor his

clai mof occupational interest.

The first point argued by counsel, nanely whether the fact
that the appellant was given 72 hours within which to accept
or reject the offer after the auction, disqualified such a
sale from being effected at a public auction, was in ny
opi nion authoritatively answered by O Hagen, J, in Sugden v

Beaconhurst Dairies (Ptv) Ltd. 1963(2) 174 (E.C.D.) where

the Learned Judge stated the following at p 187 pa A-D,

namel y:

"The next question is whether the transactions in
whi ch the second and third applicants purported to
buy can properly be described as public auction
sales. The essence of each of these transactions
is that by the conditions of sale the auctioneer
was not obliged to accept the highest bid, but the
bi dder was bound to keep his offer open for a
stated period, during which the auctioneer m ght
convey the seller's acceptance of the bid by
signing the menmorandum attached to the conditions
of sale. In ny opinion the fact that a sale was
not to be concluded at the fall of the hanmer does
not mean that the transaction was sonething other
than an auction sale. It is the form which
di stinguishes an action fromthe ordinary form of
contract between individuals. |In the present case
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the transaction in which the highest bidder becane
bound to buy the property bid for, if the seller
accepted his bid, was effected at a public
auction, and the fact that the conpletion of the
sale in other words the acceptance of the bid was
made dependent on an event other than the formal
decl aration of the auctioneer at the time of the
sal e does not appear to me to effect the issue.
It is sinply a case where the seller reserved the
right to decline the highest offer made, while the
of feror was bound if the seller decided to accept
the bid. I do not think any of the transactions
in this case are governed by section 1 of Act 68
of 1957"

(See further as to the nature of an auction: Clark v CP.

Perks & Son 1965(3) S.A. 397 (E.C.DJ)

In the case of Pledge Investnments v Kramer, N. O In Re

Est ate Snel esni k 1975(3) 696 (A) the Appeal Court was called

upon to decide whether it was necessary for the
adm ni stratrix of an estate, who had sold i movabl e property
of the estate by public auction, to give witten authority
to the auctioneer to sign the conditions of sale. The
public auction took place on the 7th September, 1972 and the
sale was confirmed by the admnistratrix on the 8th
September, 1972, by appending her signature to the document.
(She had seven days to confirmthe sale.) At p. 703H - 704A

Trollip, J.A, dealt with this point as follows:

"Finally as to the formalities in respect of
Contracts of Sale of Land Act, 71 of 1969, its
provisions are inapplicable to a contract of sale
of land by public auction (section 2). There the
sale of the property was by public auction. And
the fact that is was then recorded and made
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effective in the signed docunment did not render it
any the less a sale by public auction. Hence the

signed docunment cannot be regarded, as was
contended, as being itself the contract for the
sal e of the property, separate from and
i ndependent of the auction sale, and which

therefore had to conply with the formalities
prescribed in section 1(1) of the 1969 Act ..."

| therefore conclude that the fact that the appellant had
signed the conditions of sale at a later occasion, as
provided for by the contract, did not have the effect of
removing this sale out of the ambit of section 2 of Act 71
of 1969. It still would have remained a sale pursuant to a

public auction.

However after the auction was concluded the respondent had
raised its offer from R152 000,00 to R155 000, 00. Thi s
increase of the purchase price did not occur at the public
auction so that it cannot be said "that the publicity
attendant upon the offer and acceptance could fairly be
regarded, and was apparently regarded by the Legi sl ature, as
an adequate substitute for the safeguard of writing." (per

Col eman, J., in Canpbell v First Counsolidated Hol dings,

1977(3) S.A. 924 (WL.D.) at 929 E.)

As a result of the aforesaid | nust therefore conclude that
the offer made by the respondent whereby the purchase price
was raised from R152 000,00 to R155 000,00 was a separate
transaction which did not form part of the public auction

This being the case | amtherefore of the opinion that the

transaction is governed by the provisions of section 1 of
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Act 71 of 1969 and in order to be valid the contract between

the parties must be in writing.

This brings me to the second point namely whether in the
circunstances it was also required that an agreenment
determ ning the date of occupation or possession should al so

have been in writing.

The requirement to determ ne such a date is not one of the
essentialia of the contract of sale and the question is
therefore whether the parties intended that this would be a
material termof their agreement in which case their failure
to come to such an agreement in writing would render their
or al agr eement invalid for non-conpliance with the
provi sions of Act 71 of 1969. (See in this regard Johnston

v Leal 1980(3) S. A 927 (A); Milder v van Evk, 1984(4) 204

(SECLD) and Smit v Walters. 1984(2) 189 (T.P.A.))

In order to determine the intention of the parties the court
unfortunately only has the evidence of the appellant as the
respondent did not testify. It is however clear that by
insertion of the words "to be arranged" in clause 12 of the
agreement that the parties envisaged a separate contract.
Al'l that was required was the determ nation of a date upon
whi ch the buyer woul d take possession, as the other terms of
t he occupational interest were fully set out in clause 6 of
the agreement, i.e. the percentage payable, the anount on
which it was payable and the events which will have to take
place in order to determne the period over which such

interest would be payabl e.
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As far as the intentions of the parties are concerned a very
i mportant indication would in nmy opinion be the conduct of
the parties. In this regard the appellant's evidence that
i medi ately after the auction he was orally asked by Roos,
on behal f of the respondent, whether he could start straight
away with renovations and he was then given oral perm ssion
to do so, stands unchall enged. It was then also verbally
agreed that respondent would be liable for paynent of rates
and taxes but will beconme entitled to rent collected from
t he tenant. It seens to me that the parties have clearly
denmonstrated by their conduct that they did not intend the
further agreement regarding a date as from which the
provi sions of clauses 6 and 9 would come into operation to

be in writing.

It was also never put in cross-exanm nation to the appell ant
that it was the intention of the parties that such
determ nation should be in writing. In fact it was pl eaded
by the respondent that he took occupation of a small part of
the prem ses on the 1st December, 1990 and that this was in
terms of an oral agreenent, albeit with a rider that it was
also orally agreed that for such possession no occupati onal

rent was payabl e.

In the circumstances | have come to the conclusion that the
parties did not require the oral agreement to be in writing
and that it is therefore enforceable. If what M Botes
argued is correct and it was indeed the intention of the
parties to determ ne a date for possession to be in writing

it may be that the fact that they did not do so may render
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t he whol e agreenment invalid.

I's evidence of this oral agreement inadm ssible because of
the parol evidence rule? | do not think so. In Johnston v

Leal, supra at 944 B - Cthe following is stated by Corbett,

J.A., as he then was, nanely:

"Where a written contract is not intended by the
parties to be the exclusive nenorial of the whole
of their agreement but merely to record portion of
the agreed transaction, |eaving the remainder as
an oral agreement, then the integration rule
merely prevents the adm ssion of extrinsic
evidence to contradict or vary the witten
portion; it does not preclude proof of the
addi ti onal or supplemental oral agreenent.”

In this regard the written agreenment between the parties
signifies that it does not contain the whole contract
bet ween the parties by stating in clause 12 thereof that
possessi on of the property was "to be arranged" between the
parties. The oral agreenment proved by the Appellant did
just that and did not in any way contradict or vary the
written agreenment. In my opinion the appellant was
therefore entitled to lead evidence of the oral agreenent
and to rely upon the terms thereof. Fromthis it follows
that the Magistrate was in my opinion wong to exclude this

evi dence.

Lastly M Botes argued that the appellant did not prove the
oral contract whereby possession of the prem ses was given
to the respondent on the 1 Decenber, 1990. Thi s argunment

was presented on two points:
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Firstly M Botes referred us to the various statements of
t he appell ant which anmpbunted to the fact that at the time of
the oral agr eement he had not thought of the 20%
occupational interest and that it was never nentioned
bet ween the parties. Whet her the appellant, at the stage
when the oral agreement was entered into, had in mnd the
payment of occupati onal i nterest is in my opinion
irrel evant. Thi s, as to under what circunstances the
respondent was to become liable for occupational interest,
was determ ned by the provisions of the witten agreement.
Simlarly did the written agreement determ ne as to when the
respondent would become liable to pay for the rmunicipal
rates and taxes. Once possession is given the provisions of
clauses 6 to 9 of the agreenent provide that respondent will
then be liable to pay such rates and the occupational
i nterest. Appel l ant's evidence that he never agreed on
possession being given on the 1st December, 1990 nust be
read agai nst his evidence that it was agreed that respondent
could start his operations "straight away", i.e. even before
1 Decenber, 1990. The fact that occupational interest was
calculated as fromthe 1st December, 1991, as was also the
payment of rates and taxes, is to the advantage of
respondent. Any uncertainty is however cleared up by
respondent's plea which admts that possession of the
property was taken by it on the 1st Decenber, 1990. Its
further allegation that this was only gualified possession
for which no occupational rent was payable cannot stand in
the light of the appellant's evidence to the contrary which
was left wunchallenged by respondent. Evidence in this

regard would in all probability have been inadm ssible as
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agai nst the parol evidence rule.

Secondly M Botes argued that full possession was never
given to respondent because of the presence of the tenant in
t he outbuilding. In this regard the appellant testified
t hat Roos was at all relevant times aware of the situation.
It further seens to nme that clause 20 of the agreenment takes

care of this argunment. This clause provides:

"The Purchaser takes the property subject to any
| eases in force in respect thereof and he hereby
acknowl edges being acquainted with the terms and

conditions thereof."

I have consequently come to the conclusion that the
Magi strate erred in not giving judgnent for the appellant

and consequently the followi ng order is made:

(1) The orders of absolution and that costs be
costs in the course made by the Magistrate,

are set aside.

(2) Judgnent is entered for the appellant
(plaintiff) in the anmpunt of R3 404,10
together with interest a tenpore norae and

costs of suit.

(3) The respondent (defendant) is ordered to pay

the costs of appeal.

s TS

STRYDOM  JUDGE PRESI DENT
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