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Motion proceedings - anticipation of return day -
deponent's lack of authority to oppose and anticipate on
behalf of artificial person - nature of applicant's "rights"
acquired by raising point in limine - respondent's
competence to ratify lack of authority - court's discretion in
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CASENO.:A.284/96

IN THE HGH COURT OF NAMIBIA

in the matter betwean:

NAMIBIA EXPORT SERVICES CC. Applicant
and

S & G FISHING ENTERPRISES CC. First Respondent

THE OWNERS OF THE VESSEL , MFV

Second Respondent
"EVGENEY POLYAKOV"

CORAM: MARITZ, A.J.

Heed on:  1996-11-12 + 13
Ddivaed on: 1996-11-14

JUDGMENT

MARITZ. A.J. This matter, in which nmy brather Srydom, J.p'., hed issued arule
nisi coupled with an ineim interdd and an order dloving subdtituted service, came



before me on 12 Novambar 1996 whaen the second respondent (the ownars of the MRV
"BEvgeney Rdlyakov' antiapated the reum day of 29 Novamba 1996 on twaty faur
hours natice to the gpplicant, Namibia Expat Services CC. When the matter was
cdled Mr Kogp, counsd far the second respondent, advanced a numba of
submissons why the rule nisi againgt the second respondent should be discharged.
Only dter compleion of his agumat Mr. Dicks counsd far the gpplicant, rather
bdatedly, moved an gpplicaion fram the bar far an extenson of the antidpeted reum
day to dlow the goplicat suffident time to file a redying dfidavit The sscond
regpondent opposed that goplication.  In the absence of an goplication far such
extendon propaly brought on notice and supparted by an dfidaat funising reasons
why and far how lang the extendon was baing sought, | was anly amenable to extent
the antidpeted retum day to 13 Noverbea 1996. On that date the goplicant brought an
goplication on natice far an ordar dgmissng the sscond regpondent's antiapation of
the reum day and, in the dtamnaive, far a futhe extendon thereof to file its rgdying
dfidavits

The prindpal ground on which the gpplicant attacked the second respondent’s right to
anticpate the reum day wias based on the gpparent ladk of autharity of the deponent
Roussanov to oppose the goplication on behdf of the second respondent; ad to
depose to dfidavits in support of such oppodtion and, on the basis theredf, anticipate
the reum day

Aftar the deponent's lack of authority hed been raised in limine by Mr Dicks an behdf of
the gpplicant, Mr. Kogp's fird submisson was that no such autharity hed to be dleged
in the ansvaing dfidaits  In addtion he took the pant thet the goplicant hed dso



faled to annex a resdlution authorigng the launching of the goplication in the fird

ingance.

The law, as regards the required autharity of atifidd persons in procsaedings of this
nature, has been dearly dated by Watemeye, J. in Mall (Cape) (Pty) Ltd vs Merino

Ko-operasie Bpk, 1957 (2) SA 347 O) & 351 D to 352 B.

"/ proceed now to consider the case of an artificial person, like a company or co-
operative society. In such a case there is judicial precedent for holding that
objection may be taken if there is nothing before the Court to show that the
applicant has duly authorised the institution of notice of motion proceedings (see
for example Royal Worcester Corset Co v Kesleris Stores, 1927 CPD 143;
Langeberg Ko-operasie Beperk v Folscher and Another, 1950 (2) SA 618 (C)).
Unlike an individual, an artificial person can only function through its agents and
it can only take decisions by the passing of resolutions in the manner provided
by its constitution. An attorney instructed to commence notice of motion
proceedings by, say, the secretary or general manager of a company would not
necessarily know whether the company had resolved to do so, nor whether the
necessary formalities had been complied with in regard to the passing of the
resolution. It seems to me, therefore, thatin the case of an artificial person there
is more room for mistakes to occur and less reason to presume that it is properly
before the Court or that proceedings which purport to be brought in its name
have in fact been authorised by it.

There is a considerable amount of authority for the proposition that, where a
company commences proceedings by way of petition, it must appear that the
person who makes the petition on behalf of the company is duly authorised by
the company to do so (see for example Lurie Brothers Ltd v Arcache, 1927 NPD
139, and the other cases mentioned in Herbstein and van Winsen, Civil Practice
of the Superior Courts in South Africa at pp. 37, 38). This seems to me to be a
salutary rule and one which should apply also to notice of motion proceedings
where the applicant is an artificial person. In such cases some evidence should
be placed before the Court to show that the applicant has duly resolved to
institute the proceedings and that the proceedings are instituted at its instance.
Unlike the case of an individual, the mere signature of the notice of motion by an
attorney and the fact that the proceedings purport to be brought in the name of
the applicant are in my view insufficient. The best evidence that the proceedings
have been properly authorised would be provided by an affidavit made by an
official of the company annexing a copy of the resolution but | do not consider
that that form of proof is necessary in every case. Each case must be
considered on its own merits and the Court must decide whether enough has



been placed before it to warrant the conclusion that it is the applicant which is

litigating and not some unauthorised person on its behalf."
The same prindple goplies when an atifidd person seeks to oppose an goplicaion.
This does nat meen that it is dways necessary far an atifidd pason to atach a
resolution to its faunding or asveaing dfidavits as the case may be. Thiswas hdd by
Srydom, J. in South West African National Union VS Tjozongoro and Others, 1985
(1) SA 368 (SWA) a 381 D to E. It is aly when there is abona fide chdlenge to the
authority of the deponent purparting to be acting on behdf of the atifiad person thet it
would, dgpending on the drcumgances of the case, be required to produce such a
redlution. See Nahrungamittd GmbH VS. otto, 1991 (4) SA 414 (C) a 418 D.

The djection againg the gpplicant's autharity to initiate this gpplication raised by Mr
Koegp fram the bar duing the course of argumant yesterday, is without substance. In
the first paragraph of the gpplicant's fouding fidavit, the deponent Taylor dleges that
he is a mamba of goplicant; that he is duy authorised by the goplicant to bring the
goplication and to meke that dfidavit on the gpplicant's behdf. The second respondent
dd nat day that dlegation in the asvaing dfidait of Roussanov o the supparting
dfidait of Vdkov. In the absence of such a chdlenge ad faced aly with a bare
complant fram the bar, | an sidied that, the satement of Taylor concaming his
authority isgood enough in the drcumaances

The gtuation as regards the second respondent's authority is, however, differat. | am
ungble to fird any dlegaion in the awswveaing dfidavit that Mr. Roussanov has been
authorised to oppose the goplication on bendf of the sscond regpondant ar, far that
médtter, to antidpate the reum day. It is dear fram that dfidait that nather Roussanov



nor Vdkov is the ovma of the vessdl. Roussanov, @ begt, aly dleges that he wes
authorised by Desgate Manegamat Lid to depose to the dfidait. Desgate is nat a
paty to the procesdings ad is mady the charterer of the vessd.

Mr Kogp sought to overcome this pradem by hending up fran the bar a "Powve of
Attomey ldter”. In tamns thereof, PPP 'Y ugrybpaisk, represented by one Zintchenko,
puparted to gve a pove of atomey to Desgate Manegamant Ltd, represented by one
S D Rossanov, to "manage and supervise common business operations provided by
the Agreement N1/7-29/26 of 29 July 1996, including juridical actions and Bank
transactions involving the PPP 'Yugrybpoisk' Bank account ... and to go into contracts
of value up to USD250 000 and ...to represent the Agreement Signatories' interest
before a third party and in court etc." Mr Dicks ojjected to the pover o atorney baing
hended up without it having been introduced on effidavit. That dgjection, it seems to
me, is sound far a number of reasons. The power of atomey is nat accompenied by a
resolution of PPP "Yugylbpask' authorigng Zintchenko to 9gn or issue it. Moreove,
nowherein any of the dfidavits is it dleged thet PPP "Yugytpak" is the ovner of the
vese, MRV "Bvganey Rdyskov'. The pova o atomney aly extends to the
management and upavison of the common business operaions contemplated in a
goadific agreement. A oopy of that agreemant is nat before the Cout and | am ungble
to ascertan fram the powve of atomey whether that agreament rdates in ay wey to
the chater of MRV "Evgeney Rdyekov'. In the premises, the powve of atomey is
disalowed.

As a lag resort, Mr. Kogp submitted thet the pant in limine concaming the sscond
respondent’s authority hed been raised for the fird time less then an hour before the



métter was cdled yesterday. He dated that the requite resolution could be obtained if
an goportunity waud e dfarded to the second respondent to argdify its answvering
dfidavits Rdying an Moosa and Cassim NNO v Community Development Board,
1990 (3) SA 175 (A), he submitted thet it was competant to retify the deponent'slack of
authority in such amanne. To this Mr Dicks objected, suomitting without reference to
ay auhonty thet, the dgedtion of locus standi having been taken in limine, the
deponent's lack of authority cannot be cured by such ratification.

Mr. Dicks submisson is nat without some autharity. In South African Milling Co. (Pty)
Ltd vs Reddy, 1980 (3) A 431 (SE) Kannameyer, J. hdd that, once an oyjection has
been taken on the ground o aladk o locus standi, the olgjector acquired a vested rigt
to have that dgjection detemined ad that a later unilatled ratification cannot cure the
intid ladk of ganding.

This gpproech, nowithdanding the aitidam expressed in later judgments to which |
ddl| refe to hereunder, wes fdloned by Hattingh, J. in Inter Board SA (Pty) Ltd vs
Van den Berg, 1989 (4) SA 166 (O) a 1068D-J ad by Jansen, J. in South African
Allied Worker's Union and Others vs De Klerk NO and Others, 1990 (3) SA 425 at

432B-C.

In Baeck and Co SA (Pty) Ltd vs Van Zummeren and Another, 1982 (2) SA 112 (W),
Goldgone, J. respedtfully differed fram and criticdsed the reesoning of Kannemeyer, J.
IN the south African Milling case. He hdd (& 119 in fine) thet "the 'right to move for
the dismissal of the application on the ground of lack of locus standi' is, with respect,

hardly what one would envisage as constituting a ‘'vested right". Deding, as he dd,



with a matter where the deponent incorredtly dleged thet he hed authority to represent
the goplicant in goplication proceadings, he conduded (on 119C-D):

"If in law the deficiency in his authority can be cured by ratification having
retrospective operation, | am of the opinion that he should be allowed to
establish such ratification in his replying affidavit in the absence of prejudice to
the first respondent. It is clear that in this case, subject to the question of
ratification and retrospectivity, the first respondent would not be prejudiced by
such an approach."

This line of reesoning was goproved and fdlomed in Evangelical Lutheran Church in
Southern Africa (Western Diocese) vs Sepeng and Another, 1980 (3) SA 958 (B) at
966A-C; Moosa and Cassim NNO vs Community Development Board, Supra &
181A-B; Merlin Gerin (Pty) Ltd vs All Current and Drive Centre (Pty) Ltd and
Another, 1994 (1) SA 659 (C) a 661E-F axd National Co-op Dairies Ltd vs Smit,
1996 (2) SA 717 (N) & 719B-C.

| fird mysdf in regpectful agreement with the latter line of autharities and in particular
with the gpinion of Conradig, J. in Malin Gain (pPty) Ltd vs All Current and Drive
Centre (Pty) Ltd, suprawhae he dedt as fdloas with the objector's so-caled "vested
right" to move the damissal of the goplication an the ground of ladk of locus standi (&
660B-F).

"It is, with respect, not clear to me what this 'right' is. It would seem to be no
more than a 'right' to take a point. The point which is sought to be taken is that
the application is fatally defective. That point is only good if the Court refuses
leave to the offending party to supplement his papers. What the objecting party
acquires is therefore a 'right' to require the Court not to turn his good point into a
bad one. It is by the deprivation of this 'right' that the respondent is said to be
prejudiced. Since (retrospective) ratification may not operate to the prejudice of
a non-party, the Court may, on this reasoning, not deprive the applicant of his
point by permitting supplementation.



That the reasoning is fallacious is in my respectful opinion demonstrated by the
strange twists and turns into which it leads one. The difficulty is, | venture to
think, that the content of the 'right' has been incorrectly analysed. The 'right' - ifit
is one - is a respondent's right not to be subjected to the risk of litigating against
an ostensible applicant when the latter will not be bound by orders made in the
litigation, or when it is not clear that the applicant's ostensible agent has
authority to conduct the litigation on its behalf. The right is the right to refuse to
litigate under such prejudicial circumstances. It is the fundamental right to a fair
trial. For the enforcement of this right, the respondent has only one remedy, to
move for dismissal of the application. Moving for dismissal is not itself a right,
but a remedy for the right not to be unfairly proceeded against.”

Although Coradie J reamaked on the rights ad remedies of a repondent in
arcumstances where the gpplicant's lack of autharity hed been chdlenged, | am of the
opnion that those ramarks gady mutatis mutandis to the rights and remedies of an
goplicant when the respondent’s autharity to oppose an goplication is bang contested
by the gpplicart. In the resuit | fird thet it will be permissible for the second respondent
to pass a resdlution ratifying the actions taken by the dgponent Roussanov in oppoang
the gpplication and antidpating the reium day on its behdlf.

| now tum to the question whether | should dlow the second respondent to Supplemeant
its asvaing dfidait in the drcumdances of this case. | am to congder thet there is
nathing before the Court suggesting any pre-exising authanty. The Court only has the
assurance of counsd for the second regpondent that such authonity can and will be
obtained. The bas's on which such assurance has been given to the Court, has nat
been disdosed. It mey have been gven pudy on the basis of Roussanov's
indructions  The possihility thet such autharity mey nat be farthcoming can therefore,
a this part in imeg nat be exduded. Moreover, the second regpondant chose to
anticdpate the reum day with the minimum paiod of notice prescribed by the Rules
and, to thet extert, it has been the meker of the dlemma it now finds itsdf in. On the



other hand, the goplication was aigndly brought as one of urgency and, gven the
nature of the rule nisi issued and inteim rdid granted, the sscond respondant is
attitled to have the matter edudicated as soon as possble. It does nat seem to me
that the goplicant will be prgudicad in a manna whidh cannat be aured by an
gopropricte order of cogts, if | shoud dlow the second regpondant to supplement its
awnwvaing dfidait. As Coradie J panted aut in the case of Malin Gearin (Pty) Ltd,
Upraa 660G-I:

"An applicant now has two options. If he had no authority to begin with, he
would attempt to defeat the remedy by obtaining authority by way of ratification
and by putting proof of that before the Court. Or he might put better proof of pre-
existing authority before the Court. Once the applicant has done this, he will be
bound by an order for costs against him. In this way, ratification would not harm
but benefit the respondent, and so would unequivocal proof of pre-existing
authority.

Dismissal and supplementation are two alternative ways open to the Court of
helping the respondent out of the dilemma in which the purported agent's
unauthorised proceedings or his inadequate proof of authority has placed him.

Which of the two ways will ultimately be fair to the litigants will depend on all the
circumstances.

A Court may be disinclined to permit a litigant to raise the issue of ratification in
reply because, for example, it is likely to lead to a substantial new dispute.
Where, however, as in the present case, the resolution of the applicant's board

has only to be submitted to be accepted, there is really very little harm in
allowing an applicant to put his papers in order in this way."

The same hdds true where the autharity of a regpondant is bang chdlenged. In the
absence of prgudice to the goplicant | am indined to congder the substance of this
goplication rather then preverting the second regpondant fram liigating its nights
because of deficendesinfom | mud, however, stress thet these remarks are nat to
be regarded as an invitation to dackness on the pat of litigants and practiioners in the
prepardion of dfidavits The leave to supplement, whidh | propose to grant, isgiven in
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the drcumgtances of this case and shoud not be regarded as a precedent in metters
where the infrodudion of such additiond facts ney raise subgtantia new digoutes on

the pepears.

The second regpondant is sesking what essentidly amounts to an indulgence fram the
Cout. The goplicant should nat be prgudicad by the second respondent's falure to
pass the requidte resolutions and meke the necessary avermants in the ansveing

papers concaning the deponent's authority.

In the drcumstances | meke the fdlonving order:

1 Leave is granted to the second respondeant to upplemat the aswvaing
dfidavits filed or record within five days fran the date of this arder by puiting
proof before this Court thet its oppogtion to this goplication has ather been
authorised or has been rdified.

2. In the event that the sscond regpondent 0 Upplements the ansvaing dfidavit

21 the gopicat ddl file its regdying dfidavit, if any, before o on
26 Novemba 1996;

22 the antidpated reum day will be extended uniil 28 Novembar 1996 &
10h00.

3 The second regpondent is to pay the costs occasoned by the procesdings on
13 ad 14 Novamba 1996 .



4 The of 2N 1996 ae to dad ove for dedemingt.
retum clay.

ion on the
é;‘iritz, A.J.E ;



