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JUDGMENT

Gl BSON, J.: The plaintiff issued a summons against the

defendant seeking payment of the sum of N$24 000 with
interests and costs. The action arises froman agreement of
sale of a business known as Transport Carriers and
Consultants (Pty) Ltd of W ndhoek. The plaintiff's case is
that he has performed his obligations under the agreenent,
but that out of the purchase price of N$36 000 the
defendants only paid the first instalment of N$12 000, that
after this payment the defendants, in breach of the
agreenent, stopped payment of the remaining postdated

cheques, being two cheques in the ampunt of N$12 000 each

The defendants filed a notice of intention to defend and the
plaintiff |aunched his application for summary |udgnent
saying that the defendants have no bona fide defence, that
the intention to defend is filed purely for the purposes of

del ay.
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In a long and detailed affidavit the defendants deny that
they have no bona fide defence to the plaintiff's action or
that the opposition is filed nerely to buy tine. Def endant s
deny that they are indebted to the plaintiff as claimed.

The defendants adnit that there was an agreement between

thensel ves and the plaintiff. The defendants assert that
the agreement was partly in witing and partly oral, that it
was contained in Annexures "A", "B" and further orally

anplified to include the terms that the plaintiff would be
subject to a restraint of trade as evidenced by the
plaintiff's signed undertaking dated 12th October, 1995 in

Annexure "C'" to the opposing affidavit.

The defendants made the all egations, at paragraph 8 of their

opposi ng affidavit, this way:

"It was further agreed that we woul d take over the
busi ness by paying Plaintiff the sum of

N$36, 000.00 on 10 October 1995 (N$12,000.00) , 1
Novenmber 1995 (N$12,000.00) and 1 Decenber 1995
(N$12, 000. 00) . We gave Plaintiff two post-dated
cheques for the anmount. We orally agreed to write
off the conmpany's abovestated indebtedness to us
in exchange for the conmpany's nanme and its
goodwi | | (including the retention of conmpany's
active clients) Plaintiff undertook to resign as
director of company and to appoint the new
sharehol ders, us, as directors (which was duly
done by conmpany resol ution). See Annexure "B"."

The defendants also say that in terms of the agreenent the
plaintiff was restrained from doing or entering into a
rel ated business in conpetition with the conpany for a
period of 36 nonths commencing on 10th Oct ober, 1995, in the
Republic of South Africa and Nam bia with special reference

to clients or customers of the plaintiff's company during
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the previous 12 months. The defendants conclude by saying
this restraint of trade agreenent was a material termof the
agreenment, but plaintiff in breach of the reciprocal
obligations, continued and/or conmmenced to trade as Kihn and
Partners in conpetition with his former conpany in a rel ated
busi ness and with the active clients of that conpany, for
exanpl e Atlas Copco and G deon de Wet of Veronica Farm As
a result of the plaintiff's breach the defendants suffered
| oss, of <clients, turnover and busi ness. The defendants
give specific figures for October, Novenber, Decenber and
January which show a downward monthly turnover from N$150
000 to N$37 830.07 and a slight upturn to N$68 929.41 in

January 1996.

The plaintiff attacks the opposing affidavit filed by the
def endant s. It was submitted on behalf of the plaintiff
that the affidavit does not conply with Rule 32(3)(b) of the
Rul es of the High Court, in that it does not fully disclose
the nature and grounds of this purported defence in the form
of their counterclaimand the material facts relied upon as

required by Rule 32.

Rul e 32(3) requires that the defendants shoul d,

"Satisfy the Court by affidavit that he or she has
a bona fide defence to the action, such affidavit
or evidence shall disclose fully the nature and
grounds of this defence and the material facts
relied upon therefor."”

The meaning of the word "fully" as used in the above Rule

and its predecessors was defined in Miharai v Barclays
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Nati onal Bank Limted, 1976(1l) SA 418 (A at p. 426, where

the | earned Judge of Appeal Corbett, said:

"The word 'fully' as used in the context of the
rule (and its predecessors), has been the cause of
sonme judicial <controversy in the past. It
connotes, in nmy view, that, while the defendant
need not deal exhaustively with the facts and the
evidence relied upon to substantiate them he nust
at least disclose his defence and the materi al
facts upon which it is based with sufficient
particularity and conpl eteness to enable the Court
to decide whether the affidavit discloses his
defence and conpl eteness to enable the Court to
deci de whether the affidavit discloses a bona fide
defence . = .= At the same time the defendant is
not expected to formulate his opposition to the
claimwi th the precision that would be required of
a plea; nor does the Court examne it by the
standard of pleadings."

I would go along with the plaintiff's criticism that the
defendants do not disclose fully the defence and the
materi al facts upon which it is based only where this refers
to the defendants’ reference to their <claim that the
plaintiff's conpany owed an old and unpaid debt to the
def endant s’ part nership. The debt is said to have
originated in a set-off but which is not described, and is
said to have been in an amount of noney, which is again not
di scl osed. This defence however seems to have been
mentioned in passing only. It was not relied upon in the
heads of argument which deal with two defences being the

exceptio non adenpl et i contractus and an illiquid

counterclaim for damages.

It is agreed by both sides that a counterclaimcan formthe
basis of a good defence in law, if it is clearly and well-

pl eaded. Crede v Standard Bank of South Africa Ltd, 1988(4)




SA 786 E.

So | now turn to consider the defendants' <claim that the

excepti o non adenpleti contractus is available to them as a

defence, and, that they have a counterclaim for danmages

against the plaintiff.

As | see it the defendants' case depends on whether the
restraint of trade clause is valid and enforceable and
not hing else. The subm ssion is that the plaintiff's
undertaking to be bound by the restraint clause followed the
written agreements, annexed to the opposing affidavits as

n Au and n Bll .

Annexure "A'" witnesses the sale of business at N$36 000

excluding debtors and creditors including fixed assets
(listed) , equi pment (listed) , fixed assets on |ease
(l'isted), deposi t for rented prem ses, conmpany namne

registration and customers and concludes with the defendants
as the new conmpany directors and the plaintiff's resignation
which is noted. The annexure is signed by the plaintiff and

dated 10th October, 1995.

Annexure "B" is the resolution of the directors dated 10th
Cct ober, 1995 accepting the resignation of plaintiff as
di rector and approving the appointment of the defendants in
his place. It also notes the transfer of the plaintiff's

conmpany shares to the defendants.

Annexure "C' is also dated 10th October, 1995. But it was



signed by the plaintiff on 12th October, 1995. The
defendants say that Annexure "A' and "B" were orally
amplified to contain the terns that the plaintiff would be
subject to a restraint of trade as evidenced by Annexure
"C. The defendants state in their affidavit that the
purpose of the wundertaking in the restraint of trade
agreenment was to prevent the plaintiff from causing damage
to the conpany and its new shareholders, that this was
expressly discussed with the plaintiff before he signed it.
The defendants state further that since the commencenent of
the negotiations in August, 1995 the plaintiff gave them
verbal assurances that the defendants need not fear any
conpetition from the plaintiff because he was |eaving the

transport business in order to manage a guest farm

Because of the obvious inportance of Annexure "C' in this
case it is essential to set out the whole of this docunent.

The document is headed "Restraint of Trade":

1. 1.1 HERMAN HORST DIETER KiH\ I dentity
Number 591218 0100 27 4, or no two or
nore erstwhile Shareholders of t he
Conpany shall be entitled to enter into
a related business together, ei t her
directly or indirectly, whet her as
partners, directors or shareholders in
a conmpany or in any other way, within a
period of 3 (THREE) cal ender years of
the date upon which the last of them
shall have ceased to be an enpl oyee or
shar ehol der (whi chever may be the | ater)
of the Conpany.

1.2 The restraint shall be restricted to:

1.2.1 A business or business which
conpetes with the Conpany or
its subsidiary/ies in any
busi ness carried on by it.

1.2.2 The then existing clientele
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of the Conpany as per its

active client l'isting.
Active client listing to be
interpreted to read those
clients, their hol di ng

compani es and subsidiaries
who has been dealing with the
Conmpany during the 12 nonth
period prior to the erstwhile
Shar ehol der/s | eavi ng t he
enpl oy of the Conpany.

1.2.3 The Sharehol ders acknow edge
t hat t hey regard this
restraint as fair and

reasonable in every respect
for the protection of the
busi ness of the Conpany.

1.2.4 The restraint of trade clause
shall only be applicable to R
S A and Nami bia for a period
of 38 (THIRTY SIX) nonths

comenci ng t he 10t h of
Oct ober 1995."

The purpose of the wording set out immediately below the
heading can be inplied fromthe title above. But the first
paragraph, namely 1.1.1 seens to be contradictory. It is at
variance with the ordinary understanding of a restraint
covenant. M  Smuts, who appeared for the plaintiff, has
summed up the effect of paragraph 1.1.1. M Smuts submitted
in his heads of argunent that "the purported agreement is

i nconmprehensi ble, that it does not contain an obligation on

the part of the plaintiff in its fornmulation. | agree with
the subm ssion. The meaning of the words is difficult to
determ ne because the |anguage is unclear. However it may

be argued that it is possible to construe the docunment so as
to render it effective and to give effect to the intention
of the parties to incorporate a restraint clause. The
context in which clause 1.1.1 is contained may also be

crucial, nestled as it is between the subtitle at the top
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and paragraphs 1.2, 1.2.1 up to 1.2.4 that spell out the
paraneters of the restraint clause to prevent the designated
conpetition. A businessman may be surprised that a purchase

of a business and its goodwill|l pronptly gives carte bl anche

to the seller to trade in competition.

Annexure "C' was undoubtedly drawn up by all the partners
with a view that it should hame commercial efficacy in order
to protect the business which the Plaintiff had sold to the
def endants. The fact that Annexure "C' was drawn on the
same date as Annexure "A", the sale agreenent, and the
resolution Annexure B, the assumption of directorships by
the defendants, shows the inportance that the parties
attached to it and that it was part and parcel of the whole
agreement . The assertion by the defendants that there were
di scussions with the plaintiff during which the plaintiff
was nade aware of the defendants' requi rement that the
plaintiff should give an undertaking not to enter into
conpetition with the conpany he had just sold seens to be

supported by the contenmporaneous nature of the three

documents, Annexures "A", "B" and "C".
If | accept that this was the background in which the
restraint clause came to be drawn up | do not think that it

would be easy to dism ss Annexure "C' as nothing but a

meani ngl ess document serving no purpose. The headi ng of
Annexure "C', in ny view says a great deal. Further, it is
confirmed as to its purpose by the contents of its

paragraphs 1.2, 1.2.1 to 1.2.4.
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As to what to do about Annexure "C' and its indeterm nate

meani ng, the words of Colman, J. in Burroughs Machines Ltd

v Chenille Corp SA Ltd. 1964(1) SA 669 seem apposite. The

| earned Judge said at page 670,

" . . 1 must, | think, have regard to the fact
that exhibit '"A is a comercial document executed
by the parties with a clear intention that it

should have commerci al operation. I nust
therefore not Ilightly hold the document to be
i neffective. I need not require of it such

preci sion of |anguage as one mght expect in a
nore formal instrunment, such as a pleading drafted
by counsel. . . .. "

It is obvious that Annexure "C' is a document of sone
commerci al inportance. The background in which it was drawn
up on the sane date as the sale agreenent, and its heading
cannot be ignored. In my opinion the defendants' assertions
in their opposing affidavit verified in Annexures "A", "B"
and "C'" are enough material to indicate the defence relied
upon and its basis. Rule 32(3) (b) is therefore fully
conplied with. Therefore the defendants are entitled to go
to trial to establish whether or not the defence of exceptio

non adenpleti contractus is properly raised, and, against

the plaintiff and to see whether their <claim that the
plaintiff should conply with his undertaking in Annexure "C"
before the defendants can be made to pay the full purchase
price has substance. The principle is thus stated in B K

Tooling Eiendons (Bpk) v Scope Precision Engineering,

1979(1) SA 391, in the heading:

" when a creditor in a reciprocal contract is
prevented from fully performng his own counter-
performance by the failure of the other party's
necessary cooperation he, despite hi s own
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i nconpl ete performance, can claim performance by
the other party, but =~ = subject to reduction of
t he performance clai nmed, nanely by the costs which

the creditor saves in that he does not have to
perform fully in his own counter-performance.”

I think that if the defendants prove that, there was an
enf orceabl e restraint clause, that the clause was reasonabl e
in terms of the interests it sought to protect, reasonable
in regard to the time and place during which and over which
it operated, and the parties are shown to have been in an
equal bargaining position at the time of contracting, the
defendants would have every right to cross-examne the
plaintiff in order to get an explanation about t he
activities of his company Kuhn and Co (Pty) Ltd and whet her
or not such activities conpete with the plaintiff's former
conpany. In the result the defendants have established a
triable issue, therefore the application for sunmmary

judgment is bound to fail.

It is ordered that the application be and is hereby

di sm ssed with costs.

Gl BSON, JUDGE
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I nstructed by: Di ekmann & Associ at es

ON BEHALF OF FI RST AND SECOND

DEFENDANT: ADV J J SWANEPCEL

I nstructed by: R Oivier & Co.



