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JUDGMENT

STRYDOM J.P.: The accused was charged together with

one Dorothy Mhlontlo with:

1. The theft of 23 899 Mandrax tablets and

2. A contravention of section 2(a) of Act 41 of 1971
namely dealing in the same Mandrax tablets containing

met haqual one;

and alternatively of being in possession of the said

Mandr ax tabl ets.

Dorothy was only charged in respect of the second charge and
its alternative. Bot h accused pl eaded not guilty to all the

char ges.



Accused no. 1 was represented by M van der Merwe and
accused no. 2 by M Oosthuizen. M Du Pisani appeared on

behal f of the State.

At the end of the State's case a successful application was

| aunched for the discharge of accused no. 2. A simlar

application on behalf of accused no. 1 was dism ssed. To
avoid confusion | will continue as far as possible to refer

to the remaining accused still as accused no. 1.

Initially there were three accused persons. However one of

t hem Johannes Hussel mann, pl eaded guilty and after a

separation of trials the said Hussel mann was convicted of
theft of the tablets and was sentenced to 6 years

i mprisonnment.

Further, as part of the background history of this case, it
was conmmon cause that accused no. 1, wuntil the time of his

arrest, was a Lance Sergeant in the Drug Enforcenment Bureau.

The main witness testifying on behalf of the State was the
sai d Hussel mann. He testified that he and accused no. 1
were very good friends. On 12th June, 1994 at a barbecue at
Goreangab Dam he was approached by the accused and invol ved
in the scheme to steal some 25 000 Mandrax tablets fromthe
forensic |aboratory in Wndhoek. These tablets were
previously confiscated by the Drug Enforcenment Bureau from
a person arrested in an operation of the unit at Bagani

This occurred on 11th May, 1994.



Thereafter and on 19th May, 1994 these tablets were handed
to the |laboratory for analyses. When handed in it was
registered in the books of the |aboratory under the number
613 and was described as being contained in 2 boxes.
Because of the quantity of tablets it was not possible to
count them individually. It was however weighed and the

wei ght was recorded as 19kg.

Hussel mann sketched to the Court the preparations nmade by
him all egedly on the instructions of accused no. 1. He was
instructed to borrow another car with which to undertake the
trip to the I|aboratory. For this purpose he borrowed a
white two-door Ford Escort froma friend, one Farnmer. The
ni ght before he was due to steal the tablets his |long hair
was cut short and accused no. 1 also showed to him and he
practised, how and in what sequence to write the name "R Nel
- Warrant Officer" and the member number. According to the
wi tness they also visited one Dorothy Ml ontlo who woul d buy
the tablets from them Negoti ati ons took place between
accused no. -1 and Dorothy and the witness could therefore

not say what was discussed.

The scheme to obtain the tablets was a sinple one.
Accordi ng to Hussel mann he was to masquerade as a policeman,
one Warrant Officer R Nel, obtain the tablets from the
| aboratory and hand them to accused no. 1. He was al so
informed by accused no. 1 that prior to the visit of the
witness to the | aboratory he, accused no. 1, would phone the
director and would inform her that he was Mburgh, the

prosecutor of Katima Mulilo, that he needed the exhibits and
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woul d send Warrant Officer Nel around to the |aboratory to
collect them On the day in question, that is 15th June,
1994, Hussel mann went to the offices of the Drug Enforcenent
Bureau where he nmet accused no. 1 shortly after 08:00.
Accused no. 1 went into the offices to collect sone exhibits
and from there they drove in the borrowed white Ford Escort
to the |laboratory. Hussel mann did not know where the
| aboratory was and drove there on the directions of accused
no. 1. On arrival they parked in an open parking lot and
the agreement was that Hussel mann woul d watch the accused so
that he would know where to go when it was his turn to
collect the tablets. Accused no. 1 was not l|long and on his
return they drove to his house. At the house the witness
remained in the car and the accused went into the house to
phone the |aboratory in order to pave the way for
Hussel mann's entrance to collect the tablets. From the
house they drove to the court, presumably the nmagistrate's
court, where they went into a restaurant to drink coffee.
When it was 09:00 accused no. 1 said the witness now had to
go to the | aboratory. He was told that he had to ask for Ms
Nkono. I nside the | aboratory he asked for and was directed
to Ms Nkomp. The witness introduced hinmself as Warrant
Officer Nel from Katima Mulilo and she, M Nkomo, told him
that a M Myburgh had al ready phoned in connection with the
tablets which were then already standing on her desk.
Hussel mann was taken to reception where he was required by
another lady to sign for the tablets. This was done in a
bi g book. The witness then signed as Warrant Office R Nel

and added the other information as he was taught previously.



The tablets were in two boxes. From there the witness went
to collect accused no. 1 at the court prem ses and they
t oget her went to his house. They took a bag and drove into
the veld where the tablets were put into this bag. They
then left for the house of accused no. 1 where the bag with
the tablets was put in the garage. The witness again saw
accused no. 1 after work. That evening they took about half
of the pills to Dorothy's house. They drove there on the
directions of accused no. 1 where it was handed over by
accused no. 1. Still on the sanme evening the rest of the
pills were placed in a trailer belonging to accused no. 1
which in turn was then taken to the house of a nephew of the
accused on the pretext that there were building operations
at his house and he was afraid that the trailer mght be
damaged. Later accused no. 1 infornmed the witness that they
should count the rest of the tablets still in their
possessi on. On the Saturday they collected the tablets and
drove up to the bridge near Katutura hospital where they
then proceeded to do the counting. Accused no. 1 had a
nunber of bank bags and they established that such a bag

coul d take about 200 tablets. They filled 34 of these bags.

The witness further related another meeting with Dorothy at
Wernhil Park and the subsequent handi ng-over of R9 000 by
accused no. 1 to him He was also informed that Dorothy had
gi ven the accused R18 000. Because Dor ot hy conpl ai ned about
broken pills it was decided to again count the pills in
their possession. This took place on the Saturday at
Arebusch Lodge. The witness was not present but he was

later informed by accused no. 1 that there were 6 000 pills



of which 400 were damaged. On the night of the sane

Saturday these pills were taken and handed over to Dorothy.

The accused gave evidence under oath and denied the
al l egati ons made by Hussel mann. He confirmed that he and
Hussel mann were good friends and he also confirmed that
Hussel mann visited him at the office early the morning of
15th June, 1994. Accused however said that the purpose of
the visit was to get from him a recomendation to an
attorney to assist Husselmann in his comng maintenance
case. Hussel mann adm tted this conversation but said that
it was only a pretext to get together. Accused no. 1
further said that after their conversation Hussel mann |eft
in a white Ford Escort vehicle. Accused no. 1 took one of
the Sierra Drug Enforcement Unit vehicles and left for the
forensic |aboratory. At the | aboratory he handed in his
exhibits and asked the name and telephone nunmber of the
director. Accused said he wanted this information to see
whet her he could not get a copy of the report in his
Grootfontein case wi thout having to wite a letter which
woul d have caused del ay. As the accused had to be at the
magi strate's court he was in a hurry. He further said that
when he asked the name of Ms Nkomo she was also not in her
office. At the Court he was told by the prosecutor, who he
t hi nks was one Adans, to return at 11:00. He tried to phone
Ms Nkonmo on two occasions from the police at the Court but
because her number was engaged it was not possible to talk
to her. Thereafter the accused again returned to his

of fice. He took the Grootfontein file and on going through



it found the lost report where it was filed under the B
section instead of the A section. He corrected the
situation and made the necessary entry in the C section.
This discovery made ' it wunnecessary for him to phone M
Nkomo. Accused no. 1 denied that he saw Hussel mann again
during that day but said that he could have seen him that
eveni ng. He however denied that he, Hussel mann and Maritza
were together that evening or that they visited accused no.

2.

On the nmorning of 16th June, 1994 accused no. 1 saw
Hussel mann at the magistrate's court where the latter was
due to appear on a maintenance charge. Hussel mann then
informed him that he was going away on |eave and as he was
worried about his tools, which he usually kept at his work
bench in his open yard, he asked whether he could store the
tools in the trailer of the accused. Accused no. 1 was not
sure whether he saw Hussel mann again. He denied however
that if they met, that it was in connection with the tablets
or that he handed hi m nmoney. Accused said that he was at
Arebusch Lodge on the Saturday, the 26th, but he attended a
party which was arranged by a friend of his who was
interested in Maritza. Accused no. 1 confirmed that he
visited Morkel on the night of the 26th to get his firearm
which he had left in the cubby hole of the vehicle which
Mor kel , who was on stand-by duty, was using. Accused denied

that he also visited accused no. 2 on this occasi on.

Many other witnesses also testified and | will deal with

their evidence where necessary. The two main witnesses
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undoubtedly were Husselmann for the State and the accused

for the defence.

M Du Pisani for the State submtted that the Court should
accept the evidence of Husselmann and reject that of the
accused. M  Du Pisani conceded that the evidence of
Hussel mann shoul d be approached with caution because of the
fact that he was a co-perpetrator of the crine. He
subm tted, however, that there is corroboration for the
evi dence of Husselmann which would exclude the risk of
accepting his evidence. On the first count counsel argued
that the State proved the theft of two boxes containing
Mandrax tabl ets. In regard to the second charge he
submtted that the State at |east proved that sone of the
tablets contained nethaqualone and a conviction would
therefore be in order. In the alternative and if the Court
should be wunable to find that the State has proved that
these tablets or sone thereof, contained methaqual one, then

the accused should be convicted of an attenpt.

M Van der Merwe for accused no. 1 pointed out that
Hussel mann was in certain respects also a single witness,
apart from the fact that he was also a co-perpetrator. M
Van der Merwe further strongly criticised the evidence of
Hussel mann as well as that of Morkel and Ms G oditzsch. The
latter two were also witnesses who, to a certain extent,
implicated the accused. M Van der Merwe further submtted
that the State did not prove that the tablets contained
met haqual one. He therefore argued that the Court should

acquit the accused.



The parties were agreed that Hussel mann did not act on his
own when he stole the tablets from the forensic |aboratory
and that he must have had inside help from a nmember or
members of the Drug Enforcenment Bureau. This seens to nme to
be a correct inference drawn fromall the facts. There were
a lot of things which Hussel mann could not have known about
unl ess sonmeone possessing that know edge informed him about

t hem The followi ng are exanples thereof.

1. The fact that Inspector Mensah would be out of town

during the relevant period.

2. The fact that the tablets were still in the possession

of the |aboratory at that stage.

3. The quantity of tablets which would make a risky

undert aki ng worthwhil e.

4. The nanme of the prosecutor in Katim Mulilo.

5. The name of the director of the |aboratory. According
to her she only cane there two days prior to the theft;

and

6. The fact that he would be required to sign for the
t abl ets and nore particularly how he should sign not to

rai se suspicion.

Some of the issues mentioned above Hussel mann could of

course have found out for himself, such as the nanme of the
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prosecutor in Katima Milil o. However, 1looking at all the
evidence the inference is overwhelm ng that he had inside
hel p. I must also say that Husselmann who was in the
wi tness box for quite some time, did not strike me as the
sort of person who could initiate such an undertaking on his

own.

This brings nme to the evidence given by Hussel mann. As
previously stated he pleaded guilty to theft and was
sentenced to 6 years inprisonnment. | agree with M Du
Pisani that this factor to a certain extent decreased the
risk of him inplicating someone innocent but as a co-
perpetrator of the crime he still had that special know edge
whi ch would enable him to substitute the real culprit with
the nanme of soneone else and because of special know edge
still come over as genuine. | nmust also say immediately
that there is nmerit in sonme of the criticism levelled at
Hussel mann by M Van der Merwe. In this regard counsel

submtted that Hussel mmann was confused where and when

certain discussions between him and accused no. 1,
concerning the theft, took place. Sone thereof was only
menti oned during cross-exam nation. In regard to what had

happened on the night of the 14th of June he omtted on two
occasions during cross-exam nation to say that they on this
night also visited Dorothy who, of course, pl ayed an

i nportant part in the whole schene.

Ot her points of criticismwere the evidence that accused no.
1 already on the Sunday knew that |nspector Mensah woul d be

away from his office during the com ng week. M Van der
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Merwe also referred the Court to the evidence of Hussel mann
which was to the effect that he was requested by accused no.
1 to collect the tablets already on Tuesday afternoon, i.e.
at a time when they were not yet —ready to do so.
Hussel mann, for instance, had not yet been shown how to sign

the register, they did not have another car, etc.

Before dealing directly with the criticism of Hussel mann's
evi dence, his evidence nust also, in nmy opinion, be
eval uated against all the other evidence including that of
the accused. In nmy opinion there is support for the
evidence of Husselmann in the evidence of Morkel and M

Gl odi t zsch.

Mor kel testified that on two occasions, namely the 10th and
the 12th of June, he was approached by accused no. 1 who
proposed to him that they should collect the tablets and
sell them On both these occasions Morkel indicated that he
was not interested. He al so warned the accused that it was
dangerous and that he should forget about it. M  Van der
Merwe criticized the evidence of Mrkel and especially in
regard to the second occasion argued that that could not
have been correct because Mirkel said that that happened on
a normal working day. The 12th was a Sunday. However, when

cross-exam ned the witness conceded that he may have nade a

m st ake regarding the date. Later he said as far as he
could recall it was the 12th or around the 12th. From t he
evidence it is, in nmy opinion, clear that Morkel did not

categorically state that it was on the 12th that he was

approached the second tine. That he may have been mi st aken
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about the date cannot be excluded. He was however adamant
about the two occasions and what was discussed. The witness
can be criticized for the fact that he did not immediately
reveal this discussion to his superiors. However he, at a
| ater stage, did inform them and he also explained why he
did not in the first place come forward. He could of course
have kept quiet and nobody would have been any the wiser.
It was suggested by M Van der Merwe that Morkel, with his
know edge of the case, perfectly fits the role and that he
cannot be excluded as a suspect. In those circumstances |
think Morkel would have jumped at the opportunity to put
bl ame on somebody el se and to take away any suspicion which
there may have been in regard to him Mor kel also testified

that on one occasion he saw a lot of bank bags in the

possessi on of the accused. That there was such an occasi on
was never put in dispute. In this regard the evidence of
Hussel mann is relevant, nanmely that at a stage he and
accused no. 1 put the tablets in bank bags. It is so that
the evidence of Mrkel does not inplicate the accused
directly with the comm ssion of the crine. However, within

a matter of a few days after the proposals of accused, the
tabl ets were stolen. In my view this raises a high degree
of probability that it was indeed the accused who was

i nvol ved.

Ms Gl oditzsch testified that accused no. 1 visited the
| aboratory shortly after 08:00 on the 15th of June when he
handed over three parcels containing exhibits. He also
enqui red about a Grootfontein case. He then enquired also

about the 25 000 Mandrax tablets case and asked whether



t hese tablets had already been coll ected. The witness said
t hat she then opened, presumably, the register and infornmed
him that the tablets were not yet renoved. Thereafter the
accused left and the witness said it was between 08:30 and

09: 00. Before he |l eft, however, accused al so asked her who

their new chi ef was. She said she showed himwhere Ms Nkono
was sitting in her office. He asked her name and asked her
to write it down for him He also asked for a tel ephone

nunber which he then also wrote down. After the accused had
left Ms Nkono came to her and informed her that sonebody had
phoned her in connection with the 25 000 Mandrax tablets and

that a person would come to collect them

When Hussel mann came to collect the tablets he asked for Ms
Nkomo and Ms Gl oditzsch then directed him to her.
Hussel mann testified that after accused no. 1 cane out of
the |aboratory they drove to the house of the accused.
Accused no. 1 then informed him that he was going to phone
the | aboratory to tell them that he was Myburgh and that a
Warrant Officer Nel would come to collect the tablets. He
al so said to Hussel mann that when he got at the | aboratory
he should ask for Ms Nkono. He, that is Hussel mann, asked
for Ms Nkomp and he was directed to her by a coloured | ady.
Ms Nkomo informed him that she was already contacted by

Myburgh in connection with the tablets.

It is comon cause that accused no. 1 was on the morning of
the 15th at the |aboratory and that he enquired about the
name of the director and her telephone nunber. He deni ed,

however, that he also enquired about the Katima Mulil o case
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or that Ms Nkomo was in her office and was pointed out to
him by Ms G oditzsch. He testified that the reason why he
want ed the name of Ms Nkono and her telephone nunmber was to
phone her and to ask her for a copy of the report which he
urgently needed in his Grootfontein case. He said that he
and Morkel were at the |aboratory on the 14th. He to
enquire about his Grootfontein case and Morkel about the
Katima Mulil o case. On this occasion the accused was then
informed that he should wite a letter before he could get
a copy of the report. Because he urgently needed the report
and the writing of a letter would cause delay he was going

to phone the director.

After the tablets were stolen Ms Gl oditzsch remenbered her
di scussion with accused no. 1 and she phoned him She said
he then explained to her that he needed the name and the
tel ephone nunmber of M Nkono because she was new and he
wanted to phone her and tell her about the change of an Act
mentioned in the affidavits. This was more or |ess also the
expl anation -which the accused gave |Inspector Becker when
Becker had an interview with him This explanation is, in

ny view, a far cry fromthe one he gave in Court.

The accused further explained that he did phone Ms Nkomo on
two occasions but her phone was engaged. He then further
expl ai ned that when he returned from Court to his office he
again went through his file and discovered the report where
it was wrongly filed. It then became unnecessary to phone
Ms Nkonmo. Accused said he made the necessary changes in the

docket . The docket reflected that this was only done at
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16: 00 on the afternoon of the 15th which left it rather l|ate
for himto obtain another report if it had become necessary.
His evidence also created the inmpression that all this
occurred as soon as he cane into his office from Court that

nmor ni ng.

M Van der Merwe criticised the evidence of Ms Gl oditzsch
and referred to the two statenments that she had made. In
the first statenment she said that on the enquiry of the
accused she told him that there was not yet a report from
the | aboratory. That was on the 15th of June. This was a
m stake and she thereafter made another statenment saying
that she informed him that the tablets had not yet been
collected. The first statenment was clearly incorrect and Ms
Gl oditzsch could not really explain how it came about that

she had made such a m st ake.

In this regard there is another issue which is also
rel evant. Morkel testified that he, together with the
accused, visited the |aboratory between 10:00 and 11:00 on
the morning of 15th June, 1996. By then the tablets had
al ready been taken and anybody | ooking at the register would

have seen this.

Accused testified that he and Morkel visited the |aboratory
on the 14th of June and that they were together when they
made their enquiries. On probabilities this seems to nme

what had happened.

Ms Gl oditzsch said that she did not see Mirkel and accused
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together but this may have happened at a tinme when she was
out . Because of what had happened on the 14th accused woul d
have known that the tablets were still at the |aboratory and
Ms G oditzsch may have been m staken when she said that on
that morning, that is the nmorning of the 15th, accused al so

enquired after the Katima Mulilo case.

When Ms Gl odi tzsch testified about t he t el ephone
conversation she had with accused no. 1 after the theft, she
said that she had asked him whether he was the person who
wanted the name and tel ephone nunmber of Ms Nkono. She was
certainly suspicious and would also have asked him whether
he was the person that enquired after the Katima Mulil o case

if that had happened. This she did not do.

It was of course necessary for the thieves to ensure that
the tablets were still at the |aboratory because it could
have been di sastrous if Hussel mann, masqueradi ng as a police
of ficer, cane to fetch tablets which had already been
fetched by the police. M Van der Merwe also referred to
the evidence of Ms Nkomo who stated that the tel ephone cal

concerning the Katima Mulilo case came shortly after 08:00.
Counsel pointed out that by then it was inpossible that the
call could have come from the accused. She was cross-
examned on this issue and she stated that she could
actually not remenber but it was just after they started
work or a few m nutes later. In this regard the evidence of
Ms Gl oditzsch is, in my opinion, nmore reliable. She stated
that they were informed by Ms Nkomo of the tel ephone call

after accused had already left the prem ses. According to



17

her he left it about 08: 30.

The fact of the matter is, however, that accused gave two
expl anati ons why he wanted the name and tel ephone nunber of
Ms Nkono. Asked why he did not sinply phone the nunber of
the l|aboratory and ask to be put through to Ms Nkonmo he
stated that he hates to be told to hold on. It was further
subm tted that Hussel mann's evi dence that he and the accused
left the police offices together on the norning of the 15th
in the white Ford Escort, was false. In this regard M Van
der Merwe relied heavily on the evidence of Morkel who
testified that as far as he could recall accused left the
offices in a Ford Sierra, that is one of the vehicles

bel onging to the Drug Enforcenent Bureau

On Morkel's evidence it seens to nme that his evidence that
accused left in a Sierra was based on a conclusion he drew
because he, at a later stage saw the accused returning with
the Sierra. He testified that he saw accused and Hussel mann
tal ki ng outsi de. He was in his office and after a while the
two just disappeared. He could also not say whether they
had left the prem ses together. It seenms that he cane to
the conclusion that they had l|left separately on the basis

that he |ater saw accused returning with this vehicle.

The evidence of the accused on this issue was not
convi nci ng. To Inspector Becker he said that he left there
in the Ford Husky but we know this vehicle was out of order.
In evidence accused stated that he did not go with

Hussel mann but left in one of the Ford Sierras. He coul d
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however not say in which one. During cross-exam nation he
became certain that it was the Sierra number 3786. On the
log of this vehicle, Exhi bit B. 3, there is however no
i ndication that the vehicle was taken by the accused at that
st age. The expl anation of accused no. 1 was that he was in
a hurry and therefore did not conplete the | og when he left.
However, on his return he brought the keys to the |og book
where it is kept and still did not make any inscription in
the book. It may be that accused was negligent because we
know that the accused used the Sierra some tinme during that
nor ni ng. However, that it was when he left the prem ses

shortly after 08:00, the Court has only the evidence of the

accused.
Looking at all the evidence | am satisfied that the Court
can accept the evidence of Hussel mann. It is so that his

evidence is not above criticismbut bearing in mnd that he
was testifying about an incident which happened al nost two

years ago it would be surprising to find that he would not

confuse happeni ngs and dates. There are, in nmy opinion
however, no material inconsistencies or even conflicts in
hi s evidence. M Van der Merwe's criticismof this witness

nmust al so be placed in perspective.

Hussel mann, for instance, never testified that he was
already told on Sunday the 12th of June that |Inspector
Mensah would be away from office on the 14th or 15th. The
witnhess testified that he was informed by the accused that
Mensah woul d be away during the week and it was only during

their tel ephone conversation on Tuesday, the 14th, that he



was told that Mensah had left. It could have been known
that Mensah would be away during the week but accused was
not certain when this would happen. It seenms that Mensah
went to Katima Mulilo to oppose an application for bail of
the accused arrested in the Mandrax case. He himself could
not come up with any specific date when he infornmed his
office when precisely he would be away. Al so the fact that
accused no. 1 wanted Husselmann to go to the |aboratory
al ready on the Tuesday, did not necessarily nmean that there
woul d be no planning. Any planning that was necessary as

far as Hussel mann was concerned, was to know how to sign as

Warrant Officer Nel. It would not have taken long to show
him how to do it. It is however clear that on this Tuesday
Hussel mann was still in two m nds. On the one hand there

was the tenptation of the money they would get but on the
ot her hand there was the risk involved and his own future,

shoul d things not work out.

Hussel mann testified about a sequence of events which took
pl ace over a week or nore. He was cross-exam ned by two
experienced counsel over a period of some two days. He
stood up well under this cross-exam nation and, as
previously stated, was not shown up to be a liar. | nsof ar
as it was possible to check his evidence with other evidence
his version was either supported or was found to be highly
probabl e. In this regard reference can also be nmade to the
trailer of accused which it was shown to have been at the

house of the nephew of the accused during the relevant time.
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The difference between the evidence of Hussel mann and that
of accused is that, in my opinion, it was shown that the
accused either lied in certain respects or did all he could
to cover up his tracks. In this regard reference can again
be made to the different explanations he gave when he was
asked to explain his interest in Ms Nkomo and her telephone
number . There was the question whether he was on stand-by
duty during the week ending on the 12th of June. He first
denied it, later he was shown that Morkel signed for both of
them on the night of the 10th of June. Accused did not
accept this and said that Morkel could not sign for them
Later, however, it was shown to himthat on the 25th of June
he did the same thing where he signed for Morkel. Hi s
expl anation in regard to the trailer seems to be unlikely.
Why woul d Hussel mann have taken all the trouble to get a
trailer to store his tools in when all that was necessary
was to put themin his house and lock it. It seems to ne
al so unlikely that a man, as a matter of routine, swins in
winter time. Here accused al so changed his venue from the
muni ci pal bath to that of the University at the old WOK to
explain that he was not on the 12th of June at a barbecue

with Hussel mann.

These are sone of the inconsistencies and unsatisfactory

aspects in the evidence of the accused. I f somebody fits
the role it was the accused. He and Hussel mann were
friends. He had the inside information and he, because of

his work, had the outlet for the merchandi se.

In the circunstances | have cone to the conclusion that |



can accept the evidence of Husselmann and the other State
wi t nesses insofar as | have not herein before indicated that
I do not accept a particular version or part thereof. I
also have no hesitation to reject the evidence of the

accused in regard to his involvenment in this case.

In regard to count 1 M Du Pisani submtted that | should
convict the accused of +theft of two cartons of Mandrax
tabl et s. I was initially sceptical whether there was
evidence that the tablets were Mandrax tablets. However,
wi t nesses of the Drug Enforcement Bureau such as Morkel and
Mensah said it was Mandrax. These tablets were also
referred to as Mandrax tablets by M Shomeya, the scientist
of the forensic |aboratory in W ndhoek. This evidence,
namely that the tablets were Mandrax, was never attacked.
What was attacked was that it contained methaqual one.
Conceivably there are Mandrax tablet not <containing this
har mf ul  drug. However, for the reasons set out herein
|ater, | amunable to find that the tablets that were stol en

wer e Mandr ax-.

On the second count the accused was charged with a
contravention of section 2(a) of Act 41 of 1971 in that he
dealt in 23 899 Mandrax tablets containing the substance
met haqual one. In this regard the report by M Shoneya of
the forensic |aboratory in Wndhoek was handed in and he

hi nrsel f gave evi dence.

Because of the conclusion to which I have come on this part

of the case it is not necessary to deal extensively with his
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evi dence. M Shonmeya testified that there were 806 brown
and approximately 23 093 greyish tablets. He, in a
prescri bed nmethod, picked 30 brown tablets and 152 grey
tablets at random from the two groups. The 30 and the 152
tabl ets were then, also in separate groups, pulverised, that
is all 30 tablets in one group and the 152 in another group.
Thereafter sanples were taken from the powdered tablets and
di ssolved in methanol to extract the organic active
ingredients which in this <case were nmethaqual one and
di phenhydr am ne. M Shomeya further explained that he
conducted two tests, nanely the thin layer chromatography
test which he described as a presunptive drug test and the
infra-red spectroscopy test. He al so expl ai ned these tests.
This explanation was l|ater on repeated by M Theron, a
scientist with many years experience in this field and who
was called by the defence. From the evidence it was
confirmed that the tests performed and described by M
Shomeya were the tests necessary to detect the presence of
met haqual one. Al t hough M Theron expressed sonme criticism
in regard to. the lack of a fuller description in regard to
the interpretation of the thin |ayer test and the keeping of
records, he most certainly did not.conclude that the tests
were not properly done or that the results obtained by M
Shomeya were questionable. He expressed sonme doubt about M
Shomeya's experience to operate the infra-red spectroscopy
but | amsatisfied, bearing in mnd that the result obtained
is tantampunt to a fingerprint which is then classified by
a conputer which also identifies the drug, that in the
circumstances the Court can accept the results of M

Shoneya. However, one point of <criticism raised by M
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Theron deserved consideration. M Theron had no problem
with the way in which M Shomeya sel ected these sanpl es. He
however testified that tests performed to detect the

subst ance of methaqual one is so sensitive that if one out of

the 30 tablets, or one out of the 152, cont ai ned
met haqual one, the test would be positive although all the
other pills may not contain nmethaqual one. What it then

ampunts to is that there was proof that one out of 30 brown
tabl ets and one out of 152 tablets contained methaqual one.
According to the witness M Shonmeya should have tested each

tablet of his sanples individually to obtain statistically

an acceptable result. This statistical answer in regard to
the grey tablets would, in the circumstances, as tested by
Vg Shoneya, anmount to some 133 tablets containing

met haqual one. That is worked out on a contingency figure of

95%

M Du Pisani did not quarrel with this evidence of M
Ther on. It seenms to me that M Shomeya also in the end
conceded this. To me it makes sense. It would have been
i npracticable and almst inpossible to test all 23 000
tablets but to be able to say that the sanmple was
statistically representative and acceptable in order to
cover the quantity of tablets it follows, in ny opinion,
that each tablet would have to be tested separately. To put
them all into one mxture is to statistically reduce the

nunber of sanples again to one.

This is, however, not the end of the matter. Two nmysteries

surround these tablets. When the tablets were confiscated



they were counted and it was found to be 25 823. When the
tabl ets were handed to the forensic | aboratory the two boxes
with tablets were weighed and found to weigh 19kg. (See
Exhibit C.1.) When M Shoneya wei ghed the tablets he cane
up with 17, 19kg. (See Exhibit B.) It is so that he wei ghed
the tablets without the boxes but it is clear that that does
not explain the difference. The approximate total sum of

tabl ets cal cul ated by M Shomeya was now 23 899.

After the tablets were stolen, Husselmann testified that he
and accused no. 1 then roughly divided theminto two groups
and one half was handed to Dorothy. Later the other half
was counted by counting the quantity which went into one
bank bag. This was found to be 200. Some 34 bags were
filled. That gives roughly a total of 6 800 tablets. The
tabl ets were then again counted by accused no. 1 and he said

that they were 6 000 of which some 400 were broken.

However one | ooks at the picture it seens that by the tine
the tablets were taken a substantial amunt had di sappeared
whi ch shows that the tablets were tanpered with. The second
mystery is that when the tablets were handed in they were
described as 25 823 brownish tablets. (See also the
evidence of M Tibinyane.) When M Shonmeya took his sanpl es
he divided the tablets into two groups, nanmely brown tablets
whi ch were 806 and greyish tablets which he calcul ated to be
23 093. Although therefore, when he did his exercise, there
were some brown tablets, the vast mpjority was greyish.
When Hussel mann described the tablets he said they were

brown with a few grey or blue ones in between. M Kongel
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who carried one of the boxes to the car of Hussel mann, said
that he peeped into one of the boxes and he saw that the
tabl ets were brown. It seems therefore the only dissenting
voice is that of M*®Shomeya but bearing in mnd that he
divided the tablets on their colour and sonme of the others
nostly took a cursory glance, there is no real basis to find
that M Shonmeya was m staken. It could perhaps be argued
that the other witnesses repeat an inpression which they
had. If that is so then | would have expected them to say
all the tablets were grey because, according to M Shoneya,
this was so by an overwhelm ng majority. Then Mor kel and
Hussel mann were also involved in a sort of counting process
where they had to look at the tablets and in fact handl ed

t hem

In all these circunstances | cannot say whether the tablets
tested by M Shoneya were the tablets stolen. Opportunities
to substitute the real tablets with others certainly existed
during the days that these tablets were out of the safe and
kept in the office of M Shoneya. It seenms that they were

even kept there overnight.

On the strength of R v Davies, 1956(3) SA p. 52 (AD), both
counsel agreed that iif the Court should find that the
accused was involved in the crime but could not find that
the State has proved that the tablets were Mandrax
contai ning methaqual one, that in that event the accused
woul d still be guilty of an attenpt to contravene section
2(a) of Act 41 of 1971. | agree. The accused certainly had

the necessary nens rea to deal in Mandrax tablets containing



met haqual one. These tablets were handed to the person
Dorothy to sell and according to Hussel mann they received at
a stage R18 000. The inmpossibility in the instance to
commit the crime was a factual one in that accused thought
that the tablets were Mandrax containing the prohibited
substance and a conviction for an attenpt would therefore be

in order.

In regard to the handling of the tablets in the forensic
| aboratory, that is apart from the fact that sanples taken
of tablets should henceforth be tested separately, | think
it would, for identification purposes and security, be
better if the register in which the exhibits are witten

al so have a colum wherein the fact whether or not the

exhi bits were seal ed when received, and if so, in what way,
is also noted down. Furthermore, no tablets should be |eft
in an office. As soon as the scientist has taken his

sanples for analysis, the tablets should i mmediately again
be locked up in the safe and when he has them in his
possession they should not be |eft unguarded and especially
not left overnight. Wth a street value of at |east N$5 per
tablet and bearing in mnd the tablets are small and big
gquantities can easily be concealed, to |eave them lying
around is as good as leaving $5-pieces |ying around

unguar ded.

In the result the accused is convicted as foll ows:

Count 1

Theft of two boxes containing an unknown quantity of
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t abl et s.

Count 2

An attenpt to contravene section 2(a) of Act 41 of 1971 by

dealing in two boxes containing an unknown quantity of

t abl et s.
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SENTENCE

STRYDOM J. P.: The accused was convicted of the theft

of an unknown quantity of tablets from the forensic

| aboratory and in regard to the sane tablets of an attenpt

to contravene section 2(a) of Act 41 of 1971, i.e. dealing
in a prohibited substance, in this case, of course, the
t abl et s.

It is so that on the evidence the Court has found that it

was not proved that these tablets were Mandrax or that they

cont ai ned net haqual one. This is a factor which the Court
must of course consider in comng to an appropriate
sent ence. However, bearing in mnd the background of this

case, and the fact that the accused was an officer of the
Drug Enforcement Bureau when he commtted these crines, it
cannot be denied that the accused was convicted of serious

Ccrimes.



In the light of all the circunmstances | would fail in ny
duty if | inpose a sentence of a fine or a suspended
sentence or one of community service on the accused.
Sentenci ng, always a difficult task, is ainmed at deterrence
as the elenment representing the public interest but also at
rehabilitation of the specific accused. For this reason the
personal circunmstances of an accused and his character is

rel evant when the Court nust determ ne the correct sentence.

The accused is 26 years old and is a first offender. He was
a policeman earning N$2 700 per nonth. He is the youngest
of seven children and the task has fallen on him to | ook
after and to support his parents. He is unmarried, but has
four illegitimate children whom he maintains at a rate of
N$250 per month per child. M Van der Merwe also submitted
that the accused, because he is no longer a policeman, wil]l

never again be in a position to commt a simlar crine.

From the above it seens that the accused had a good position
and that he was willing and indeed did fulfil his obligation
to his famly and illegitimate children. However, in this
|atter respect one detects sonme irresponsibility on the part
of the accused, nanely to be the father of four illegitimate
children at the age of twenty six. The fact that he is a
first offender is always relevant and inmportant when the

Court must determ ne an appropriate sentence.

As previously stated there are also aggravating factors
whi ch the Court nust consider. The first is that the crimes

wer e planned. They were not committed on the spur of the



moment . In this regard Hussel mann was coached, a car was
obt ai ned and a person, Dorothy, was lined up as an outlet
for the stolen merchandi se. Secondly, the accused abused
his trust as an officer of the Drug Enforcenent Bureau to
use his know edge he obtained as a member of the force to
pl an and execute the crinmes. Thirdly, as a member of this
force who was charged with the duty to combat crinme, he
commtted crime. The one, nanmely the attenpt, precisely the
sort of crime which he was called upon to fight. If there
is someone who should know the effect and destruction caused
by drugs such as methaqualone on people, it is you.

However, you had no scruples once these tablets were stolen,

to dunp them again on the market, thereby to a certain
ext ent, setting at nought the efforts of your fellow
officers to conmbat this terrible crine. I am saying this
m ndful of the fact that | have convicted you of an attenpt

and that it was not proven by the State that these were
Mandrax tabl ets, however, that was your intention and
therefore the degree of your noral blameworthiness is high
and nust be taken into account when an appropriate sentence
is determ ned. You were indeed lucky that this Court could
not find that these tablets contained nmethaqual one because
then the sentence of this Court would have been quite

di fferent.

M Du Pisani submtted that in regard to the theft charge
the accused should at |east receive the same sentence as
Hussel mann. Hussel mann was convicted of theft of 23 899
Mandr ax tabl ets. The accused, although there are certain

aggravating circunstances, was convicted of a |lesser crine



t han Hussel mann. The Court must also further consider the
cumul ative effect of sentencing the accused on the two

char ges.

In my opinion the followi ng sentences would be appropriate

in all the circunmstances.

Count 1

Four (4) vyears inprisonment.

Count 2

Four (4) years inprisonment.
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