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performed by the respondents and other firemen becomes work "on the
instructions of the employee".








In the matter between:

versus








JUDGMENT:




The judgment is assailed by the appellant on various grounds namely that:


1.       Important aspects of evidence before the court are not reflected in the judgment or are not accorded sufficient weight;

more in particular, the Honourable Court misdirected itself by considering only one aspect of the application viz, "whether the Respondent's are on duty on the instructions of the employer or a self claimed or imposed instruction;"
misdirected itself in failing to consider pertinently whether the non-active standby duty of the Respondent's constitute work for the purposes of qualifying for overtime remuneration in terms of the Labour Act;

the Court further misdirected itself in giving little and/or no consideration to the fact that Complainants were paid in full in respect of active periods for work actually performed and that;
stand-by allowance is granted in respect of non active stand-by duties;

the Court gave insufficient and/or no consideration to the existence of a contract of employment between the parties and the consequence which flows from such relationship; and

The respondents in turn cross appealed against part of the order on the following points of law:
The learned Chairperson erred in not ordering Appellant to discontinue contravening section 32(3) of the Labour Act, Act No. 6 of 1992;
The learned Chairperson erred in not ordering Appellant to remunerate Respondents, with effect from 1 February 1996, in respect of all hours worked on a Sunday or on a public holiday at the rate of not less than double their hourly rate of remuneration: provided that Appellant may deduct any amounts already paid to Respondents in respect of all outs;
The learned Chairperson erred in not ordering Appellant to remunerate Respondents, with effect from 1 February 1996, in respect of all hours worked between the hours of 20h00 to 07h00, calculated at the rate of 6 per cent of the hourly rate of remuneration payable on a weekday: provided the Appellant may deduct any amounts already paid to Respondents in respect of all outs.


As the parties agreed to a statement of agreed facts no evidence was led at the hearing. This statement also contained the appellant's as well as the respondent's contentions and the relief sought by the respondents (complainants) and reads as follows:

AGREED FACTS
Complainants are employed as firemen by the Respondent. There are two fire stations, one in Guthenberg Street, Windhoek and the other in Sheffield Street, Northern Industrial area, Windhoek.
As firemen Complainants are on duty for on average 84 of hours per week. Complainant are divided into two platoons or groups.
During week one, the platoon is on shift duty on Tuesday and Thursday of 24 hours each (two shifts) i.e. a total of 48 hours. During week two, the platoon is on duty for five shifts of 24 hours duration each on Monday, Wednesday, Friday, Saturday and Sunday (five shifts). This is a total of 120 hours. During a fortnight therefore a platoon is on duty for 168 hours, which is an average of 84 hours per week.

The shifts are further broken up into "active" and "non-active" periods. The "active" periods are as follows:
Weekdays Weekdays


Saturdays Saturdays
Sundays and public holidays Sundays and public holidays
07h30-13h00; 14h00-18h00; 07h00-07h30 - this is at the end of a shift;
07h30-10h30; 16h30-17h30; 07h30-08h30; 16h30-17h30.



The "non-active" periods are as follows:





17h30-24h00;

17h30-07h00;


During week one, a member of a platoon is on duty during the active hours for 20 hours and during the non-active hours for 28 hours. During week two, a member of a platoon is on duty during the active hours for 36 hours and during the non-active hours for 92 hours.
Complainants are paid by Respondent monthly and are required to work seven days per week. Their remuneration is calculated with reference to the active hours. Complainants each receive a standby allowance of N$341,24 per month as recognition for the non-active hours.
During the non-active periods:

Complainants are on standby duty at the Respondent's fire stations in order to be ready to go out on a call at very short notice;
Complainants are required to remain on the premises of Respondent's fire stations at all times;
Complainants may engage in any activities on the Respondent's fire station premises, except Complainants are not allowed to consume alcohol;
Complainants may sleep or engage in leisure activities;
Save for those required to perform control room duty Complainants are not required to wear their uniforms until they go to bed at 23h00;
At all times i.e. during non-active and active times; including when Complainants go to bed, they are required to respond to a call and be ready to leave the fire station on a fire engine or in an ambulance within 60 seconds;


9.7 Some of the married Complainants live on the premises with their families in flats, while all the others have their own rooms on the premises. This latter category includes unmarried employees who live in rooms on the premises and married employees who do not live on the premises but have rooms allocated to them for non-active standby duty.
Complainants are remunerated in accordance with the Labour Act, Act No. 6 of 1992 ("the Labour Act"), for being called out during any "non-active" period, from the time of leaving the fire station until their return.
There always has to be one fireman on duty at any time in the control room. This is where incoming calls are answered and dealt with by the person on duty. Complainants who work in the control room are on duty from 16h30 until 07h30. There is a supper break from 17h30 until 18h30. Another fireman relieves him during this time. A complainant who is on duty in the control room is not paid overtime for this time, except on a Sunday or a public holiday, when the normal hourly rate is paid for this period.
Complainants on control room duty may sleep on a bed provided for this purpose in the control room after 23h00. Complainants on control room duty receive the night work allowance referred to in section 34(2) of the Labour Act for the period 20h00 until 07h00.


13. The approach generally adopted in South Africa is reflected in an industrial council agreement between certain local authorities and their employees' representatives and is to the following effect:
a 56 hour working week for firemen is regarded as fair and just;
where local authorities are unable to implement a 56 hour week by way of a 3 platoon system, the following alternatives are available with a 2 platoon system:




The 2 platoon system involves similar active duty and non-active standby duty along the lines applicable with the Respondent.
The choice of implementation of a 56, 72 or 84 hour working week is for a local authority council, depending upon its size and requirements.


13.2 The Respondent has a 2 platoon system. The size of the Respondent local authority does not justify a 3 platoon system.




COMPLAINANTS' CONTENTIONS
Complainants contend that they are on duty including "non-active" periods and therefore working for the whole shift i.e. for twenty-four hours.
Complainants contend that Respondent's distinction between "active" and "non-active" hours, and its consequent refusal to remunerate Complainants for the "non-active" hours during which they are on duty (unless out on a call) is contrary to the Labour Act.
Complainants contend that their working hours are not restricted to the times when they are actually working, but include all the hours during which they have to be on duty at Respondent's premises, including the hours on standby or the "non-active" hours.
Complainants therefore contend that:



17.2 All time worked in excess of a nine hours shift on a Sunday or on a public holiday be remunerated as overtime at the rate of twice the normal hourly rate (section 28(1)( c)(i), read with section 32(3)(b) of the Labour Act);


17.3 All time worked on a Sunday or on a public holiday be remunerated at the rate of not less than twice the rate of remuneration (section 33(3)(a) of the Labour Act);


17.4 A night work allowance be paid for all hours worked between the hours of 20h00 to 07h00, calculated at the rate of 6 per cent of the remuneration payable on a weekday (section 34(2), read with the definition of "night work" in section 1 of the Labour Act).



RESPONDENTS CONTENTIONS


18.     The Respondents contends that the Complainants have been paid in full in respect of all active periods of their shifts during which they actually work.


19. During the non-active period of shifts, the Complainants are merely on standby, awaiting an emergency call. They do not work and are not required to do so in the absence of such an emergency call. In recognition for this, they receive a standby allowance in the sum of N$341,24 per month.
If anyone of the Complainants were to be called out to do active work during the non-active period, such as going out on an emergency call, such a Complainant would be paid overtime for the work thus performed.
The Respondent therefore denies that the period on non-active standby duty constitutes work for the purpose of qualifying for remuneration for overtime.



The Respondent be ordered to discontinue contravening sections 28(l)(c)(i); 32(3) and 34(2) of the Labour Act;
That Respondent be ordered to remunerate Complainants, with effect from 1 February 1996, in respect of all hours worked on a weekday or on a Saturday in excess of a nine hour shift as overtime, at the rate of one and one-half times their hourly rate of remuneration: provided that Respondent may deduct any amounts already paid to Complainants in respect of call outs;
That Respondent be ordered to remunerate Complainants, with effect from 1 February 1996, in respect of all hours worked on a Sunday or on a public holiday at the rate of not less than double their hourly rate of remuneration: provided that Respondent may deduct any amounts already paid to Complainants in respect of all outs;
That Respondent be ordered to remunerate Complaints, with effect from 1 February 1996, in respect of all hours worked between the hours of 20h00 to 07h00, calculated at the rate of 6 per cent of the hourly rate of remuneration payable on a weekday: provided that Respondent may deduct any amounts already paid to Complainants in respect of call outs;
Alternative and/or further relief.


24. It will be argued on behalf of the Respondent at the hearing of this matter, that in the event of an order being granted in favour of Complainants, the amounts already paid to Complainants in respect of standby allowances also be deducted from any amounts that Respondent is ordered to pay."


The essence of respondent's case is that they are working for the entire period that they are required to be on duty and to remain at one of appellant's firestations, i.e. that they work both during what is termed by the appellant as the "active" hours and during the "non-active" hours. While the respondents are remunerated for the former, they are not remunerated for the latter.  The appellant's contention on the other hand is that the respondents do not work during the non-active periods and are merely on standby awaiting an emergency call.


The success of the appeal and cross appeal therefore turns on the meaning of "work" and its application to the agreed facts, in the absence of a definition of the term "work" in the Labour Act.


The respondents claim that during the periods of non-active duty they are on standby and that constitute work for the purposes of qualifying for overtime payment or some sort of remuneration.






The conditions relating to hours of service for the respondents are set out in the aforementioned agreed facts and I shall only highlight some:
They work in a two platoon system, being divided into two groups;
they are on duty for different hours during a period of two weeks - in the first week they are on duty for a total of 48 hours and in the following week they are on duty for 120 hours;
their duty is essentially made up by two components, namely active and non-active standby duty;
during the first week firemen serve 20 hours of active duty and 28 hours of non-active duty, whilst during the second week, 36 hours is spent on active duty and
84 on non-active duty;
firemen are paid monthly and their remuneration is calculated with reference to the active hours of duty;
by agreement between the parties, they receive a standby allowance of N$341,24 per month as recognition for non active hours on standby duty which the respondents and other firemen have accepted and continue to accept. The respondents have not tendered this sum for the period spanning their claim;
the non-active period is essentially standby duty where firemen are required to be at the appellant's premises where they either live or are provided with rooms where they can stay over;
whilst on standby duty firemen may engage in leisure activities, sleep but are not permitted to consume alcohol;
if the firemen are called out during non-active period of standby duty, they are paid overtime in accordance with the Act for such work performed - which payments the respondents have accepted; and






In the circumstances the respondent's position is similar to other emergency service occupations such as medical practitioners engaged in casualty work. They too may be required to be on call and to respond rapidly when their services are required whilst on standby. It is for that reason that the respondents are prohibited to consume alcohol when on duty which would otherwise impair their ability to render their professional services efficiently when called upon to do so when an emergency occurs. Other occupations which would be similarly affected would be those involving emergency related work, for example water; sewerage and electrical engineers and technicians employed by local authorities and/or state controlled utility operations.


The two platoon systems and the condition of service have been operative since 1979 and were accepted by the respondents up to the time the complaint was lodged that they were not being remunerated in accordance with section 28, 32 and 34 of the Labour Act for the entire period of non-active duty and not just those periods when they actually perform services and actually work and for which they are in fact paid overtime.






It appears from the stated facts that the respondents have agreed to their conditions of employment providing for active working hours and non-active standby duty in respect of which they received (and have for years received) a standby allowance. They have for years accepted terms of their employment contract which clearly contemplates that there is a distinct difference between active and non-active standby duties. These conditions of service contemplate that non-active standby duty is not regarded as work for the purposes of remuneration and that overtime payment would however be made in respect of any work performed during standby. By agreeing to these terms, the respondents accepted this basis of their employment and remuneration therefor and that their conditions of employment would be interpreted and operate in this manner. In interpreting the contract of employment between the parties, the conduct of the parties is an important tool of interpreting in interpreting the parties' intentions as expressed in their agreements.


By their conduct the respondents accepted the mode of payment adopted by the appellant and also that their work, for the purpose of overtime remuneration, would not include non-active standby duty, especially when regard is had to the fact that overtime is contemplated and is and has been accepted for any work actually done during non-active standby duty.













The definition of overtime in the Labour Act which provides:
"overtime: means that portion of the time which an employee works for his or her employer which is in excess of the ordinary working hours applicable to such an employee."





Therefore when the respondents joined the appellant's services, they accepted that employment in accordance with the applicable conditions of employment would contemplate active and non-active duty and the payment in the above terms for those duties. They thus knew that the work of a firemen would require unusual hours and considerable and extended periods of non-active duty when they would be on standby and available to instantly respond to an emergency. Such conditions are inherent in the exigencies of the work of a fireman.






These conditions are not however entirely unique but are also experienced by other occupations where availability to attend to emergency situations is inherently part of those occupations. An example would be a doctor working in casualty who not only has hours of work but also has periods of time when he or she would be on standby duty and be available to respond rapidly to an emergency.





The respondents are free to contract either individually or through an association or union for more favourable terms in the form of greater payment for a standby allowance. The appellant has indicated that it is willing and prepared to negotiate this aspect.






In interpreting the term "work", regard must be had to the ordinary grammatical meaning to be used in accordance with the generally accepted canons of construction of statutes. The ordinary grammatical meaning of work in this action means
"purpose of action involving effort or exertion, especially as a means of making one's living; labour, toil; a thing to be done or do; what person (or thing) has to do; a task, a function".






The verb "work" has a corresponding meaning in its ordinary grammatical sense. It means


"perform, produce, do (a task, deed process etc) produce (as) by labour or exertion, make, construct..."






To construe work in the sense contemplated by the respondents would give rise to a strained and extremely wide meaning contrary to the ordinary meaning of the term as usually understood. Upon a proper construction of the sections in question referred to above, "work" should be limited to its ordinary grammatical meaning and not receive the very strained and extremely wide interpretation sought to be placed upon the term by the respondents.


In construing the meaning of "work" in the context of the definition of strike in a similarly worded definition of strike in the then applicable South African legislation, the










The fact that the appellant as employer would appear to have devised the platoon system, does not mean that the non-active standby duty performed by the respondents
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In the result the complaint should have failed and therefore the cross appeal is dismissed. The appeal succeeds.
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