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PRACTICE




Declaration that property is executable - Reason for asking for such declaration considered.



IN THE HIGH COURT OF NAMIBIA



In the matter between:



SOUTH WEST AFRICAN BUILDING SOCIETY	APPLICANT
and


MARTIN DAVID COETZEE	RESPONDENT


CORAM: Hannah, J et MARITZ, J et HOFF, AJ


JUDGMENT



The plaintiff issued summons in the High Court for payment of the amount of N$l 310 193,20 and compound interest on that amount at the rate of 21% per annum from 1st November 1998 to date of payment. As the manner in which the plaintiffs claim is particularised lies at the root of the defendant's opposition to summary judgment being granted I will set it out in full.



executable.
Costs of suit on an attorney and client scale as agreed upon.
Further and/or alternative relief."








"In my opinion papers supporting a claim for payment of a debt which includes interest on a capital sum should clearly indicate the following. The amount of the capital due; the total amount of interest due thereon as at a specified date; whether or not interest on the total amount is claimed and, if so, the amount in respect of which the interest is claimed and the date with effect from which the interest will run. In the case of a claim relating to a bank overdraft, the papers should show the total amount of the debt claimed and, separately, the total capital > amount loaned by the bank to the client, the total amount of interest due thereon as at a specified date and, if appropriate, the total amount due in respect of bank charges, cheque books, etc and the interest, if any, due thereon as at a specified date. If the client has made any payments in respect of the overdraft account, the papers should specify the total amount paid and also indicate how the payments have been appropriated."





"I respectfully agree with this directive and respectfully add that a failure to do as directed could in a proper case result in the claim being regarded as fatally defective."






It is clear that the particulars set out in the summons in the instant case do not comply with the direction just referred to and adopted by Mtambanengwe J. as part of our practice and procedure and accordingly Mr Grobler submitted that we should hold either that the summons is fatally defective, or, at very least, that leave to defend should be granted so as to enable the defendant to seek further particulars.






"In setting out the cause of action, one need not go into detail and set out the particulars of the basis of the plaintiffs claim, that being a matter for the declaration. The summons merely puts a label to the claim, and need not state the claim with great particularity. Although the summons must contain an indication of what the defendant is to expect in the declaration, it need contain no more than that. It is not necessary to include in the summons a detailed statement of all the essential averments required for a statement of case so complete as not to be excipiable."


!
it had so become due and payable. The prayer under consideration read:



"(1) The sum of £800 (eight hundred pounds) being the principal sum remaining owing under Mortgage Bond passed in favour of the Society specially hypothecating Lot No. 61 in the Township of Edenburg, District of Johannesburg, and registered in the Office of the Registrar of Deeds, Pretoria, on the 14,h day of January, 1938 under No. 499/1938."

Having referred to two cases in which it was held that the object of a summons is twofold, namely to bring the defendant to court and to intimate to him the nature of the claim he has to meet, Murray J. observed that the defendant, in consequence, was entitled not only to a statement of the relief sought but also to a concise statement of the ground upon which the claim is founded and continued at p. 387:






















"A simple summons stands on its own feet. So, for example, a plaintiffs right to obtain summary judgment will be adjudicated upon in the light of averments made in the summons. There can be no doubt that the simple summons in the instant matter sets out a 'cause of action'. This 'cause of action' is based upon a claim for an amount due and payable by the defendant to the plaintiff in respect of moneys lent and advanced to the defendant by way of overdraft at the former's special instance and request. This is sufficient particularity to enable the defendant to be aware of what was being claimed from it and is sufficiently clear to have enabled a court to have decided whether to have granted judgment on it."




Mr Grobler boldly submitted that these cases were wrongly decided in that the learned judges erred in equating a "claim" with a "cause of action". Form 9 enjoins the plaintiff to:



set out in concise terms plaintiffs cause of action and the relief claimed."




I
"every fact which it would be necessary for the plaintiff to prove if traversed, in order to support his right to the judgment of the court. It does not comprise every piece of evidence which is necessary to prove each fact, but every fact which is necessary to be proved."




"A 'cause of action' consists of those facts which must be proven before the plaintiff is entitled to judgment."

Thus far I have no difficulty with Mr Grobler's submission. The definitions to which he referred us are classic definitions of a "cause of action". However, I can find no reason to think that the learned judges in the cases in question were not fully aware of what a cause of action is or were, as counsel contends, equating a claim with a cause of action. Indeed, if by "claim" Mr Grobler means "the relief claimed", and so far as I can see this can only be what he means, it is patently obvious from the passages which I have set out that the judges distinguished between relief claimed and cause of action. What they were at pains to point out, however, was that in a simple summons it is permissible to set out the cause of action in an abbreviated form but the abbreviated form must, of course, still contain all the essential averments.



Mr Grobler's next submission was that the plaintiffs claim in the instant case comprises several







That is a far cry from saying that the cause of action upon which interest is claimed is separate and distinct from the cause of action upon which capital repayment is claimed.


The answer to Mr Grobler's submission is, in my view, a simple one. There is but one cause of action set out in the summons, namely repayment of the balance of monies lent and advanced by the plaintiff to the defendant together with interest as agreed, the defendant having breached the loan agreement by failing to pay monthly instalments. The essential facts which the plaintiff must prove to entitle it to judgment are concisely or briefly set out in the summons, as required by the Rules, and, in my opinion, the fact that matters such as the capital balance, the amount of the interest and the date of the loan are not stated matters not. However, that is not an end to the


i
effect of requiring more detail and particularity.










In reaching the foregoing conclusion I have not overlooked Mr Grobler's brief argument to the effect that Rule 32 offends against Article 12(l)(a) of the Constitution. Mr Grobler blew hot and cold when dealing with this accepting at one point that the rule serves a useful purpose in preventing defendants with bogus defences from delaying a plaintiffs claim and then contending that the requirements of the rule can be so onerous in certain circumstances as to infringe a defendant's constitutional rights. I can see no merit in the submission and do not consider it worthy of any further consideration.
! i
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Turning now to the plaintiffs claim as formulated in the summons there can be no doubt that it


[




Rule 32(3) of the High Court Rules provides:



"(3) Upon the hearing of an application for summary judgment the defendant may -

(a)      	


fully the nature and grounds of the defence and the material facts relied upon."




Mr Grobler wisely did not seek to argue that the plaintiff cannot charge interest on interest and indeed at the end of the day conceded that should his attack on the summons fail the defendant's
i







"The only reason for applying to Court at all is to have a short-cut in the one case where a money judgment has been obtained and the money judgment is secured to the plaintiff by specially hypothecated immovable property; then, in the normal course, the Court is asked, in advance, to dispense with the circumlocution of having to take execution against the movable property first and only on that property failing to realise the money sum, then to have recourse against the immovable property. When an order is granted declaring executable the property specially hypothecated, that order permits the grantee, the creditor, to take his execution straightaway against the immovable property."





!
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"A mortgagee plaintiff should in principle be entitled to realise the property over which a mortgage bond was registered for the very purpose of securing the debt on which he sues. Such a plaintiff has advanced money on the understanding that he can preferentially look to the proceeds of the mortgaged property. Unless some compelling reason exists to require such a plaintiff first to execute against movables, no reason occurs to me why he should not be given the benefit of his bargain. If some such compelling reason exists, the duty surely lies on the mortgagor defendant to persuade the Court why the property should not be declared executable."

The learned judge then went on to consider whether the absence of a foreclosure clause in the mortgage bond would preclude a plaintiff from seeking to have the mortgaged property declared executable and he concluded that it would not.





In my judgment, the plaintiff is entitled to summary judgment and accordingly the following order is made.



It is ordered that:
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For the Applicant:     Advocate S Vivier

Instructed by: Messrs Fisher, Quarmby & Pfe


For the Respondent:   Advocate Z J Grobler Instructed by: Messrs A Louw & Co
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	1)      The defendant pays to the plaintiff the amount of NS1 130 193,20;


2)      The defendant pays compound interest on the aforesaid sum at the rate of 21% per annum capitalised monthly as from 1st November, 1998 to date of payment;


3)      The immovable property, to wit Remaining Extent of Erf No 2211, Swakopmund, (Extension No 1), Swakopmund is declared executable;



4)      The defendant pays the plaintiffs costs on an attorney and client scale.
HANNAH, J



I agree



I agree

