






















Case No.: A. 340/2000

IN THE HIGH COURT OF NAMIBIA






In the matter between:




and


CORAM:  LEVY, 

JUDGMENT



Applicant is represented by Mr P J van L Henning, SC duly assisted by Mr P Ellis and respondent is represented by Mr R Heathcote.






"(i) he should not be ejected forthwith from the Phillip Troskie Building situated on Erf 842, Windhoek and from house number 65 situate on Erf 1209, Windhoek.








Applicant alleged that the respondent was in possession of the property and in the circumstances applicant was entitled to an order of ejectment of the respondent from the property.









Safcor Forwarding (Johannesburg) (Pty) Ltd v National Transport



Similarly, in this judgment a certain amount of repetition of matter and law referred to in the initial judgment is inevitable.


Mr Heathcote repeated the argument that this application was not a matter of urgency and that applicant has not shown why the normal rules in respect of time periods should be dispensed with and that applicant would not be afforded substantial redress at a hearing in due course.


Mr Heathcote argues that the matter has been allowed to linger for some four or five months and that any urgency is self-contrived.


It is common cause that there are a large number of rooms in the Phillip Troskie Building and that a large number of student hire these rooms. In his affidavit respondent lists the number of students and the months during which they occupied the rooms.



I quote from paragraph 28 of his affidavit:


July 1999
125
August 1999
130
September 1999
130
October 1999
129
November 1999
97
December 1999
81
January 2000
29
February 2000
66
March 2000
85
April 2000
95
May 2000
102
June 2000
106
July 2000
118
August 2000
117
September 2000
121
October 2000
119
November 2000
115'

Except for the months of August and September 1999 their numbers fluctuate. Respondent says he receives NS450-00 per month for each student.


It is obvious therefore that the property has a high rental valuation to the owner. The parties agree that it is approximately N$60 000-00 per month.


Applicant says that rental has not been paid or received for some time and that its loss is accumulating and is in excess of one million dollars. Respondent, however, says that it has tendered to pay N$72 000-00 and refers to a letter annexed to his affidavits but this letter as read with respondent's affidavit shows that the NS72 000-00 was tendered to TansNamib Properties (Pty) Ltd. The latter company is not applicant. TransNamib Properties (Pty) Ltd is a separate and distinct company with a legal persona of its own.



Applicant denies that respondent is entitled to rectification but whether he is so entitled or not, is irrelevant to these proceedings. Applicant's case against respondent is based on the simple proposition that applicant is the owner of the property and respondent is in possession thereof.





Respondent tries in vain to meet the situation by denying that he is in possession of the Phillip Troskie Building. He says the students are in possession thereof. This is naive particularly as he is the lessor of the students. Mr Heathcote furthermore, argued previously and repeats the argument that "the respondent in this matter is not holding the property through or under the applicant". It would appear that respondent maintains that he "holds" the property because of some rectification action against TransNamib Properties (Pty) Ltd, an entirely separate entity, which he has not instituted despite the lapse of more than one year.


In any event applicant denies that respondent is entitled to rectification and denies that respondent is entitled to "hold the property" which phrase in the circumstances of this case is a euphemism (for "posses" the property) . According to the judgments aforesaid and referred to the Court's initial judgment, the onus is on respondent to show that he has a right to possess the property. As respondent has not been able to do this (and in fact even alleges that the students and not he are in possession thereof) he has resorted to several procedural and technical defences.


The Court has already referred to respondent's contention that these proceedings should not have been brought as an urgent application. I shall return to that defence later.






"It is settled law that the right of a defendant to demand the joinder of another party and the duty of the Court to order such joinder or to ensure that there is waiver of the right to be joined (and this right and this duty appear to be co-extensive) are limited to cases of joint owners, joint contractors and partners and where the other party has a direct and substantial interest in the issues involved and the order which the Court

151 (O), Horwitz AJP (with whom Van Blerk J concurred) analyzed the concept of such a 'direct and substantial interest' and after an exhaustive review of the authorities came to the conclusion that it connoted (see at 196) -

'	an interest in the right which is the subject matter of the litigation
and	not merely a financial interest which is only an indirect interest
in such litigation'.

This view of what constitutes a direct and substantial interest has been
referred to and adopted in a number of subsequent decisions	and it is
generally accepted that what is required is a legal interest in the subject
-matter of the action which could be prejudicially affected by the
judgment of the Court	"




It is trite that where the relief in litigation involves a decision on the validity of a contract joinder of all contracting parties is essential unless there is a waiver.



confirmed on appeal in 1954(2) SA 178





case.




In the instant case respondent is not even applicant's tenant although the students are respondent's tenants. Respondent "holds" the property but he does not hold the property "through or under the applicant" according to Mr Heathcote.


The students therefore have no "direct and substantial interest" in this litigation which is not contractual but is brought by applicant to recover possession of its property. It is vindicatory. Once again I find that respondent's objection to non-joinder fails.











































Mr Heathcote once again contended that applicant launched these motion proceedings knowing full well that there was a material dispute of fact. Therefore he argued the application must be dismissed.


There is general judicial agreement that the Court can entertain proceedings on motion only when there is no genuine dispute of fact.






there is a real issue of fact which cannot be satisfactorily determined without the aid of oral

evidence."



In the present case this principle is well illustrated by respondent's denial that he is in possession of the property whereas in truth and in fact he is clearly in possession thereof. A respondent should not make a bare denial of an essential fact but should produce some evidence to support such denial. The respondent in this matter claims that he has produced such evidence namely that the students his sub-tenants are the possessors. The students may indeed be occupiers but it is clear that respondent's admission that he "holds" the property but not "through or under applicant" is an admission of possession.
The dispute which respondent has with TransNamib Properties (Pty) Ltd has nothing whatsoever to do with applicant's vindicatory action.


The applicant has established the essentials to vindicate the property from respondent who is clearly in possession thereof.


The only question left for decision is whether this application could have been brought as a matter of urgency.


I have already dealt with the loss, applicant is sustaining which is accumulating monthly. I have already dealt with the condition of the property. The condition of the fire-extinguisher may well constitute a threat to the property should there be a fire in the premises.


Mr Heathcote says that applicant must show that it would not "have been afforded redress at a hearing in due course".
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