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Security for costs of. Rule 49(13) of the Rules of the High Court gives no discretion to the Court to interfere with amount fixed by Registrar or to exempt appellant from furnishing security. This bars access to Court of Appeal where deserving appellant is unable to furnish security. Such result is unfair and in conflict with provisions of Article 12(l)(a) of the Constitution.

CaseNo.:A 359/2000

IN THE HIGH COURT OF NAMIBIA






In the matter between:




THE CHAIRPERSON, DISTRICT LABOUR COURT,










"1. Declaring Rule 49(13) of the Rules of the High Court of Namibia as contrary to the provisions of the Namibian Constitution and therefore invalid:
10.
                  Exempting the Applicant from having to furnish security for the costs of appeal;
3.
Directing that any Respondent who opposes this application be jointly and severally liable for the costs of this application;

4.
Granting the Applicant such further and/or alternative relief as this Honourable Court may deem fit."


The background to the application is briefly as follows.






"(13) Unless the respondent waives his or her right to security, the appellant shall, before lodging copies of the record on appeal with the registrar, enter into good and sufficient security for the respondent's costs of appeal, and in the event of failure by the parties to agree on the amount of security, the registrar shall fix the amount and his or her decision shall be final."







One other matter raised by the applicant in her founding affidavit concerns the position of the second respondent should her appeal be unsuccessful. She says that in this eventuality the second respondent could make application for an emoluments attachment order to recoup its costs.
In its answering affidavit the second respondent seizes upon what is stated by the applicant with regard to an emolument attachment order. It states that this is in contradiction of the applicant's averment that she is unable to furnish any security at all. However, that is not how I read the applicant's affidavit. What she is saying is that at the time of making the affidavit she had no means of providing sufficient security but at some future time if, as she anticipates, she earns commission, she will be in a position to pay something towards the second respondent's costs by instalments. In my view, there is no real merit in the second respondent's contention that the applicant has not shown that she is unable to furnish security for the second respondent's costs of appeal.




That case concerned the constitutionality of Rule 49(13) of the South African Uniform Rules of Court which, until it was amended as a consequence of the Court's judgment, was couched in identical terms to our Rule 49(13). The applicant sought an order declaring the provisions of Rule 49(13) to be unconstitutional, invalid and of no force and effect. He claimed that he was not in a financial position to furnish the amount of security fixed by the Registrar, a claim accepted by Combrinck, J. who heard the application. The basis of the application was then described by the learned judge in the following words at 1068 B-D:



"The applicant alleges in the application that it is inequitable and a gross injustice that a person in his position should have to find and establish security (which he cannot) in order to pursue his rights of access to a Court of law (particularly following upon an order given by the Supreme Court of Appeal). He submits that he is effectively being barred access to a Court of law, which is in direct contravention and conflicts in its entirety with the provisions of the Constitution of the Republic of South Africa Act 108 of 1996. The provision he relies upon is s 34, which reads as follows:
'Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a Court or, where appropriate, another independent and impartial tribunal or forum.'


The case for the applicant in the application before us is much the same except that she relies on
Article 10 of the Constitution as well as Article 12(l)(a). Article 10 reads:






of sex, race, colour, ethnic origin, religion, creed or social or economic status."


And the material part of Article 12(l)(a) reads:



" 12( 1 )(a) In the determination of their civil rights and obligations or any criminal charges against them, all persons shall be entitled to a fair and public hearing by an independent, impartial and competent Court or Tribunal established by
law	"





"In my view, Rule 27(3) was not designed for the purpose ascribed to it by Mr Hunt. It was designed to assist the litigant who at all times had intended to comply with the Rule but for some or other reason had failed to do so. It was not intended to allow the Courts in advance to in effect exempt a litigant from complying with a requirement of substance such as I am dealing with in the present case. In any event, the question to be answered is whether the provisions of Rule 49(13) are in conflict with s 34 read with s 8 of the Constitution. If it is found to be so, then it seems to me to be illogical to retain it in its present form and console would-be appellants with the remedy of possible exemption from its provisions by virtue of Rule 27(3)."

1 respectfully agree with the opinions expressed by the learned judge in this passage. It could never have been intended that Rule 27(3) could be used to relax the requirements of another Rule in the case of a particular class of litigant. If an appellant cannot properly enter through the front door of Rule 49(13) he should not, in my view, be allowed to enter through the back door of Rule









"It is clear from what is set out earlier in this judgment, that in virtually every case where security is demanded of a litigant, the Court has a discretion whether to order that such security be put up. As matters stand at present in terms of Rule 49(13) the Court has no power to either exempt an appellant from putting up security or to interfere with the amount fixed by the Registrar. There is much to be said for protecting a respondent in an appeal from an impecunious appellant who drags him from one court to the other. On the other hand to in effect bar access to a Court of appeal because a deserving litigant is unable to put up security appears to me to be unfair and in conflict with the provisions of the
Constitution. The conflicting rights of the litigants can, in my view, be adequately safe-guarded were the Court to be vested with the power to determine, in the exercise of its discretion, whether a particular appellant should be compelled to put up security and in what amount. To the extent that Rule 49(13) does not embody that power I consider it to be in conflict with the Constitution and to that extent invalid."

I respectfully adopt that conclusion and can add nothing useful to it. In my judgment, Rule 49(13), as it presently stands, is inconsistent with the provisions of Article 12(l)(a) of the Constitution to the extent that it does not vest in the Court a discretion to exempt wholly or in part an appellant from compliance therewith. It is unnecessary to consider the effect of Article 10.






"	and any law	in contravention thereof shall to the extent of the
contravention be invalid: provided that:

(a)     a competent Court, instead of declaring such law .... to be invalid, shall have the power and the discretion in an appropriate case to
allow	any subordinate legislative authority .... to correct any
defect in the impugned law	within a specified period, subject
to such conditions as may be specified by it. In such event and until such correction, or until the expiry of the time limit set by the Court, whichever be the shorter, such impugned law .... shall be deemed to be valid."

In my opinion, the discretion conferred on this Court by Article 25(l)(a) should be exercised so as to allow the Judge-President who, in terms of section 39 of the High Court Act, No. 16 of 1990 is the Rule-making authority, to correct Rule 49(13) by making the necessary amendment.
This will avoid any hiatus in a procedure which is only to a limited extent unfair.






"(13)(a) Unless the respondent waives his or her right to security or the court in granting leave to appeal or subsequently on application to it, has released the appellant wholly or partially from that obligation, the appellant shall, before lodging copies of the record on appeal with the registrar, enter into good and sufficient security for the respondent's costs of appeal.

(b) In the event of failure by the parties to agree on the amount of security, the registrar shall fix the amount and the appellant shall enter into security in the amount so fixed or such percentage thereof as the court has determined, as the case may be."





For the foregoing reasons the following order is made:
1)
In terms of Article 25(l)(a) of the Constitution, the Judge-President of the High Court
10.
is allowed to correct Rule 49(13) of the High Court Rules within a period of three months from the date of this judgment so as to vest in the Court a discretion to exempt wholly or in part an appellant from compliance therewith;

No order is made as to the costs of the application insofar as the relief sought in prayer 1 of the notice of motion is concerned.
I agree,

MTAMBANENGWE, J



I agree.
10.
















