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BANK WINDHOEK LTD vs UWE KESSLER


Hoff, J 2001/06/01



OPPOSED APPLICATION FOR SUMMARY JUDGMENT Parties confined to summary judgment documents.
Court may however have regard to extrinsic evidence properly before court.
Applicant/plaintiff attempted to have an additional affidavit filed as extrinsic evidence by referring to it as a "discovery" or "replying" affidavit- such not permissible. Applicant must stand or fall by his/her verifying affidavit.

Defence of prescription raised.
Interpretation of phrase "debtor is outside Republic". Not to be interpreted literally. The word impediment as it appears in section 13(l)(i) of Act 68 of 1969 not to be taken too literally. Impediments range from the absolute to the relative.

















IN THE HIGH COURT OF NAMIBIA



In the matter between:



BANK WINDHOEK Ltd	APPLICANT



versus



UWE KESSLER	RESPONDENT










JUDGMENT

1.


Case number I 1343/2000 A for payment in the amount of N$34 391 96;
Case number I 1772/2000 for payment in the amount of N$12 694 42;
Case number I 1773/2000 for payment in the amount ofN$18 730 21;
Case number I 485/2001 for payment in the amount of N$ 14 033 64;
Case number I 1732/2000 for payment in the amount of N$31 115 72;
Case number I 1731/2000 for payment in the amount of N$15 280 10.


In all the applications respondent filed similar affidavits and raised the same defence viz. that of prescription. Applicant gave notice of its intention to apply for summary judgment on 31 October 2000. The respondent delivered his opposing affidavit on 9 November 2000 and raised prescription as a defence. This application was thereafter set down for argument on 26 March 2001. On 16 March 2001 instructing attorney of applicant filed a document and referred to it as a "discovery affidavit."


In this document reference is made to certain passports of respondent which had apparently been discovered for the purpose of summary judgment argument. In an affidavit in support of an application for condonation of the late filing of heads of argument by respondent in main application the instructing attorney for respondent confirmed that the passports mentioned had been provided to the applicant but categorically denied that the passports had been made available for the purpose of
mm
summary judgment proceedings.


Instructing attorney for applicant stated in his "discovery affidavit" that the reason he had deposed of that affidavit was to inform the Court that the "defendant did comply with the aforementioned agreement for discovery."


This "discovery affidavit" is also referred to as a "replying affidavit." In paragraph 10 of the "discovery affidavit" the following appears:


"This replying affidavit has not been filed within fourteen days after the Defendant filed his affidavits in support of the condonation application. However, the agreement to discover was only reached during January 2001, and thereafter the Defendant only complied with the agreement on 14 March 2001. I accordingly pray for condonation of the late filing of this replying affidavit in as far as it is necessary." (Underlining mine).


The instructing attorney in this "replying affidavit" submitted that if one has regard to the information contained in the passports of respondent viz. that he had left Namibia for a short period then respondent cannot succeed in his defence of prescription since the running of prescription had been delayed in terms of Section 13 (l)(b) of the Prescription Act, Act 68 if 1969.


Mr Heathcote who appeared on behalf of the applicant argued that the travel documents i.e. the passports of respondent, although they are extrinsic evidence, are properly before Court and if one has regard to the passports then the running of prescription has been delayed since the respondent had been outside Namibia during the relevant period.


He argued that the ordinary rules of interpretation must be applied in determining the phrase "outside the Republic" and that "outside" does not refer to domicile as submitted by Mr Mouton who appeared on behalf of the respondent.


Applicant and respondent both filed heads of argument late and both gave notices of an intention to apply for condonation of the late filing of the heads of argument. Each application was supported by an affidavit explaining the reasons why heads of argument could not be filed timeously. At the hearing the parties agreed that condonation in respect of their respective applications may be granted.



The court condoned the late filing of heads of argument.



In my view there are two issues to be decided in this application.
Firstly, whether the travel documents annexed to the "discovery/replying affidavit" of the instructing attorney of applicant can be said to be properly before this Court, and


Secondly, if they are properly before this Court, how the phrase "outside the Republic" as embodied in Section 13 (l)(b) of the Prescription Act, Act 68 of 1969 should be interpreted.



Regarding the first issue
It is trite law that in an application for summary judgment litigants are confined to summary judgment documents viz. the summons, the notice of intention to defend, the notice of application for summary judgment, the plaintiffs verifying affidavit and defendants opposing affidavit.


The plaintiff is precluded from annexing any evidence to his affidavit and may not file supplementary affidavits nor a replying affidavit.





"The Rule, according to my judgment, is peremptory by nature and does not
permit of any other or further affidavit by the plaintiff.	"
















Rule 35 (14) reads as follows:

"After appearance to defence has been entered, any party to any action may, for purposes of pleading, require the other party to make available for inspection within 5 days a clearly specified document or tape recording in his or her possession which is relevant to a reasonably anticipated issue in the action and to allow a copy or transcription to be made thereof." (Underlining is mine).
Applicant attempted to have this affidavit filed as extrinsic evidence by referring to it as a "discovery" or "replying affidavit."


mm
It is clear from the wording of the Rule 35 (14) that it has only application in action procedures and for purposes of pleading and that it cannot be used in application procedures where litigants are restricted to a limited number of affidavits. At the stage the of filing of this affidavit there was nothing to discover and nothing to reply to by applicant.


The respondent had in my view brought himself within the terms of Rule 32 (3) and applicant is therefore bound by Rule 32 (4) and no further evidence may be adduced by applicant.











"Nor is it within the province of contractual arrangements to alter the intentions of and limits laid down in Rule 32. If Rule 32 does not permit evidence to prove liability or to prove that some one has determined liability, the parties cannot by contract create different procedural rights. They have no contract with the Rule-maker or the Court."


In my view the discovery or replying affidavit of applicant to which copies of passports have been attached are not properly before court, it cannot be labeled extrinsic evidence and I cannot have regard thereto in the resolution of this application.



Regarding the second question
It was submitted on behalf of applicant that the legal effect of the phrase "debtor is outside the Republic" was that the period of prescription had been delayed.


It is common cause that from the information contained in the passports of respondent that he had entered Zambia on 3 November 1999 and returned to Namibia on 5 November 1999 and again entered Zambia on 24 June 2000 and returned to Namibia on 28 June 2000.



Section 13 (l)(b) of the Prescription Act Act 68 of 1969 provides as follows:


"13.    Completion of prescription delayed in certain circumstances - (1) If-
-----
the debtor is outside the Republic (including the territory of South-West Africa); or
--
--
....
--
(h)	—; and
(i)	the relevant period of prescription would, but for the provisions of this
subsection, be completed before or on, or within one year after, the day on
which the relevant impediment referred to in paragraph (a), (b), (c), (d),
(e), (f), (g) or (h) has ceased to exist, the period of prescription shall not be
completed before a year has elapsed after the day referred to in paragraph

(i)-"


The effect of Section 13 (l)(b) is therefore "that where more than one year remains of the original period of prescription after the impediment has ceased to exist, the period of prescription will terminate on the date when it would have terminated in the absence of any relevant impediment. Where less than a year remains of the original period of prescription after the impediment has ceased to exist the period of prescription will be extended and prescription will not take effect before one year has elapsed after the impediment has ceased to exist." See Extinctive Prescription by M M Loubser p 117.




It is further common cause that the cause of action arose and prescription began to run on or during April 1997 alternatively 18 July 1997 and that summons had been issued against respondent on 11 October 2000.


It was submitted on behalf of applicant that the impediment referred to in Section 13 (l)(d) of the Prescription Act ceased to exist when the respondent returned to Namibia on 5 November 1999 and/or 28 June 2000 and that prescription would accordingly only be completed on 5 November 2000 and 28 June 2001 respectively.


It was argued that the ordinary meaning should be attached to the word 'outside' and that it should be interpreted literally. I do not agree with this submission. I also do not agree that the words "outside the Republic" has reference only to a change of domicile as had been submitted on behalf of respondent. I however agree with the submission by Mr Mouton that had the intention of the legislature been to restrict debtors from leaving the borders of Namibia for short periods of time it would have meant that prescription is delayed against every citizen who had been away for a short period for holiday and or business purposes and that such a contention would create immense practical complications in establishing whether a claim in a particular instance has prescribed or not.
The effect of the submission on behalf of applicant means that even if a debtor is outside Namibia for a few hours and then returns to Namibia then prescription may be delayed. This in my view is an absurd situation and it must be kept in mind that there is a presumption that the Legislature does not intend an absurdity.



In his treatise "Extinctive Prescription M M Loubser said the following on p 113-114:


"The policy objective ... to ... the delayed completion provisions is that extinctive prescription should operate equitably and not as a blunt instrument for rigid enforcement of a time bar."





"It is accepted in the (1969 Prescription) Act that there are circumstances in which it would be unfair to require of the creditor that he institute proceedings within the time normally allowed. This unfairness arises in the main where it is impossible or difficult for a creditor to enforce his rights within the time limit." (Underlining mine).



"Next to be observed is that the use of the word 'impediment' in ss (l)(i) is not to be taken too literally and interpreted as meaning an absolute bar to the institution of legal proceedings. While some of the circumstances set forth in ss (l)(a) to (h) give rise to an absolute bar, other do not....
The word 'impediment' therefore covers a wide spectrum of situations ranging from those in which it would not be possible in law for the creditor to sue to those in which it might be difficult or awkward, but not impossible, to sue. In short, the impediments range from the absolute to the relative."


Applicant's principal place of business is situated in Windhoek and the respondent is ordinarily resident in Windhoek. I conclude that the two short periods of 2 days each during which respondent had been 'outside' Namibia cannot be regarded as impediments within the meaning of Section 13 (l)(b) of the Prescription Act. It could furthermore not have been impossible, difficult or awkward for applicant to sue respondent under the circumstances. There was no absolute bar to issue summons.


The defendant/respondent filed an affidavit opposing the application for summary judgment in which he disclosed his defence of prescription as well as the material facts on which the defence is based.
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I am of the view that the respondent succeeded in showing, that if proved at the trial, the defence raised would constitute a defence to applicants actions.



My ruling is therefor as follows:
1.
The applications for summary judgments are hereby dismissed.

2.
Defendant is granted leave to defend the actions.

3.
Costs to be costs in the cause.



