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PRACTICE


Respondent giving notice of intention to raise questions of law and reserving the right to file affidavits on the merits should those questions not be determined in its favour. Held that save in exceptional circumstances affidavits should be filed irrespective of whether a preliminary question of law is to be argued.

Jurisdiction. Applicant did not state the country of incorporation of the respondent. As respondent had a place of business in Namibia and as it had not put the words'Tncorporated in ..." after its name it could properly be inferred that it was incorporated in Namibia. Alternatively, respondent carried on business in Namibia and was therefore resident in Namibia for the purposes of section 16 of the High Court Act.
































CASE NO. (P) I 762/2001
IN THE HIGH COURT OF NAMIBIA
In the matter between:



and




Delivered on:        2001.09.27


JUDGMENT MARITZ, J.:
Plaintiffs action against the defendant is for payment of N$47 000.00, interest thereon at the rate of 23% p.a. and costs. His cause of action is based on a document, purporting in its heading to be an acknowledgement of debt, executed under the hands of both parties on 7 August 1996 at Gobabis (the "acknowledgement"). In terms thereof the defendant acknowledges his indebtedness for payment of that amount

and interest to the plaintiff in the following terms:
I, (the defendant) herewith acknowledge to be truly and lawfully liable to (the plaintiff) in the sum of N$47 000.00 ...in respect of water engines, implements, equipment, and effects purchased by me on the farm Maranika No 144, Gobabis district.



And I, the undersigned GD Du Plessis herewith undertake to move and install all outstanding pipelines on said farm as agreed as well as to clean the boreholes and to connect the existing pipelines..."

The contents of the acknowledgement may perhaps be better understood if it is noted that the Plaintiff also sold his farm "Maranika" to the defendant some time earlier but, at the time the acknowledgement was signed, the transfer was still pending. That sale was regulated by a separate contract. The terms thereof are not material to the issues in this action.


It is common cause between the parties that the defendant did not pay the sum of N$47 000.00 or any interest to the plaintiff on the due or any other date. According to his plea, he refused to do so because the plaintiff had failed to honour his undertaking in relation to the pipelines and boreholes referred to in the last paragraph of the acknowledgement. As a consequence, so the defendant pleads, he had to contract with third parties to render those services at a cost of N$46 040.00.


The plaintiff, on the other hand, maintains that he has complied with those obligations, or (according to an amendment allowed during the trial) that he has complied with some of them and is excused from complying with the remaining in terms of a tripartite contract subsequently concluded between the parties and one Riedel to the effect that the latter would to perform the outstanding services on a future date.





Reciprocal or collateral obligations contemplated in the acknowledgement?

performance is inextricably linked to the principle of reciprocity under a
bilateral a contract - as Jansen, JA remarked after an extensive analysis


at 417H, the exceptio is a "meeganger" of the principle of reciprocity. It is
only if and when there are reciprocal obligations contemplated in a
contract (irrespective of whether they are to be discharged concurrently
or consecutively) that the exceptio may afford a defence to a claim for
specific performance. The position is, in my view, correctly stated in the


"In a bilateral contract certain obligations may be reciprocal in the sense that the performance of the one may be conditional upon the performance, or tender of performance, of the other. This reciprocity may itself be bilateral in the sense that the performance, or tender of performance, of them represent concurrent conditions; that is, each is conditional upon the other.






I shall accept for purposes of this judgment, as Mr. Kauta on behalf of the defendant contends, that the acknowledgment is in this case also a bilateral contract. A reading thereof shows that the indebtedness of N$47 000.00 and interest relates to the sale of movables and the last paragraph creates an obligation on the part of the plaintiff to render services in connection with pipelines and boreholes. As I have mentioned earlier, unless a contrary intention appears, those types of contracts create reciprocal obligations. But does the acknowledgement, on a proper reading thereof, create such obligations in the circumstances of this case?



















This finding makes it unnecessary for the Court to deal with the remaining two purely factual questions referred to earlier in this judgement. To the extent that I may have erred in my interpretation of the acknowledgement or in the application of the law to the provisions thereof, it may be of some assistance if I deal with them briefly hereunder.


The judgment contains an analysis of the evidence relevant to those issues and then concludes as follows:


Having considered all the evidence, I am satisfied that the plaintiff has proven on a balance of probabilities that (i) he was excused from the obligation to install Riedel's pipeline and, for that purpose, to move the pipeline to the farm Bonanza, in terms of the tripartite contract subsequently concluded and (ii) that he has honoured all the other undertakings given in the acknowledgement.
In the result, but mainly for the reasons mentioned as the Court's principal findings in the first part of this judgment, alternatively and in any event, on the basis of the Court's findings on the evidence and for the reasons mentioned in the last part of this judgement, the plaintiffs claim against the defendant succeeds.



In the result the following order is made:













MARITZ, J.



(The unabbreviated judgment is signed)
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