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The paginating of the record, the index and the heads of argument are of great assistance to the Court but compliance therewith does not determine the merits of the case between litigating parties. In a complicated case and a lengthy record these two rules of practice may well be indispensable and failure to furnish heads of argument timeously may well hamper and hinder the administration of justice. A Court may well under such circumstances postpone or strike the matter from the roll.



In the present case the record is short and the point in issue not complicated.





















Annexure "D" to the said Particulars of Claim is a letter from plaintiff addressed to "The Directors, Namibia Industries (Pty) Ltd", the Directors of the said company are not mentioned by name in the letter. The letter has a heading in capitals "Banking facilities" which is underlined. Thereafter the letter provides:



"We refer to our discussions and are pleased to confirm that we have accorded your company banking facilities as detailed below:"




Inasmuch as plaintiff alleges in paragraph 8 of the Particulars of Claim that "Plaintiff s claim only relates to the overdraft facility referred to in paragraph 1", it is unnecessary to refer to the balance of the letter save and except to point out that only one person purported to accept the terms and conditions therein related, and that person did not do so in his capacity as a director.









The applicant has filed an affidavit which purports to set out a number of defences, which he says he has to the action and his reasons for not entering an appearance timeously.








Fourth defendant's delay and his breach of the rules are accordingly explained. However, the Court will not grant condonation as now applied for if the applicant does not make out a case in terms of Rule 31 (2)(b) which provides:



"A defendant may within 20 days after he or she has knowledge of such judgment apply to court upon notice to the plaintiff to set aside such judgment and the court may upon good cause shown and upon the defendant furnishing to the plaintiff security for the payment of the costs of the default judgment and of such application to a maximum of N$200 set aside the default judgment on such terms as to it seems meet."

The fourth defendant has provided the security. He has explained that he was absent from Namibia and his breach of the rules in respect of not filing his entry of appearance timeously is as already stated, minimal.






In his affidavit, he refers to several defences some of which he has abandoned. His main defence is that plaintiff released him from his suretyship.





The plaintiff replied to this particular allegation by filing an affidavit made by Salomon Petrus Van der Wath who said he was the Senior Manager, Credit Administration and Recoveries of plaintiff. He says:



"On Applicants own version he is not entitled to have the Judgment rescinded, and more particularly because the suretyship agreement specifically provides that:

'This suretyship shall continue to bind the undersigned notwithstanding any amalgamation or reconstruction that may be effected by you with any other company or person or any transfer of your business or any part thereof or any change in your constitution and shall endure additionally for the benefit of any new company or corporation so formed to carry on your business of any part thereof a successor to you, or as your assignee, whether such new company or corporation shall or shall not differ in its name, objects, character and constitution from you, it being the intent that this suretyship shall remain valid and effectual in all respect and for all purposes in favour of and with reference to any such new company or corporation or other your successors or assignees as well as you, an may be proceeded on and enforced in the same manner to all intents and purposes as if such new company or corporation or other your successors or assigns had been expressly named and referred to herein in addition to you



Mr Heathcote echoed this argument. The argument, however, is fallacious.

1 have already pointed out that the suretyship agreement which plaintiff annexes to his Particulars of Claim, marked "B" and which is the basis of his action is illegible in parts. Those parts quoted by Mr van der Wath can indeed be discerned but at the bottom of the first column appears a provision which cannot be read in its entirety but which appears to make provision for a surety to be released from the suretyship agreement.





In the trial hereof the onus is on fourth defendant to satisfy the Court that he was released, but, at this stage he must merely show "good cause" which would include showing a reasonable prospect of success. He has made a positive allegation thereanent, and while Annexure "B" (drafted by plaintiff) appears to make provision for such a situation, there is no affidavit by Mr Kuschke refuting it.




Fourth respondent has therefore complied with the requirements of Rule of Court 31(2)(b).


It was agreed by Ms Dammert and Mr Heathcote that should this Court grant condonation, it could regard the hearing as the application for rescission of default judgment.



The order of this Court is:
Condonation for the late filing of the index and heads of argument is granted.


Costs shall be costs in the cause.
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