
 
 

CASE NO.: [P] I 3343/2007 
SUMMARY  

MULLER, J 

 

29 May 2008 

 

EASY LIFE MANAGEMENT (CAPE) (PTY) LTD & ANOTHER  v  EASY FIT 

CUPBOARDS WINDHOEK CC & 2 OTHERS 

 

 

Compliance with Rule 32(2) 

 

• Point in limine that notice of application for summary judgment does not comply 

with Rule 32(2) because affidavit a faxed copy and not an original. Original filed 

within a week. Application for condonation opposed. 

• Held: No prejudice for defendants. Original filed. Although not considered that 

application constitutes non-compliance with the Rule, condonation granted and 

point in limine rejected. 

 

Merits 

 

• Plaintiffs applied for summary judgment. 

• Held: May be a triable case. Summary judgment would effectively close the 

doors of the Court to defendants and a final decision at this stage should not be 

made. Summary judgment refused with costs. 
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CASE NO.: [P] I 3343/2007 
IN THE HIGH COURT OF NAMIBIA 
 
In the matter between: 
 
 
EASY LIFE MANAGEMENT (CAPE) (PTY) LTD  1ST APPLICANT 
 
EASY LIFE KITCHENS MANUFACTURING 
(CAPE) (PTY) LTD       2ND APPLICANT 
 
and 
 
EASY FIT CUPBOARDS WINDHOEK CC   1ST RESPONDENT 
 
SUZETTE KRUGER      2ND RESPONDENT 
 
CORNELIUS KRUGER      3RD RESPONDENT 
 
 
CORAM:   MULLER, J 
 
 
Heard on:   29 April 2008 
 
Delivered on:   29 April 2008 
 
Reasons released on:  29 May 2008 
 
 
REASONS 
 
MULLER, J.: [1] In this matter the Court was called upon to decide whether it could 

hear and determine an application for summary judgment and if so, whether summary 

judgment should be ordered, or not. 
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[2]  After the defendants entered an appearance to defend an action instituted by the 

plaintiffs based on two different agreements for the amounts of R248 847.93 plus interest 

and costs and R810 667.64 plus interest and cost, respectively, the plaintiffs applied for 

summary judgment. I shall refer to the parties herein as “plaintiffs” and “defendants”. 

 

[3]  The notice of application for summary judgment, issued by the plaintiffs’ local 

representative was served on the defendants on 07 December 2007, the last day that such 

application could be made in terms of the Rule 32(2)of the Rules of the High Court of 

Namibia. Although this notice was the original, a telefaxed copy of an affidavit deposed 

to by Tersia De Wet, in support of the application for summary judgment, was attached to 

it. This affidavit was deposed to before and Commissioner of Oaths, Johline Fourie, who 

is apparently also a notary public and practises as such in the Cape Province of South 

Africa. An apostille signed by the Registrar of the High Court of Cape Town, South 

Africa, certifying Johline Fourie’s signature in her capacity as notary public, was also 

attached to the application. The affidavit by Tersia De Wet and the apostille was also 

made on the same day as the application for summary judgment, namely 07 December 

2007. On 13 December 2007 the plaintiffs’ local practitioners filed the original affidavit 

by Tersia De Wet with the Registrar of this Court, as well as the original apostille issued 

by the Registrar of the High Court, Cape Town, Republic of South Africa.  

 

[4]  After service of the application for summary judgment, the defendants complained in 

writing to the plaintiff’s legal representatives that because the affidavit is only a faxed 

copy, the application for summary judgment is not in terms of the Rules. On 12 February 
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2008 the plaintiffs filed an application for condonation with a supporting affidavit 

deposed to by their local legal representative. On 04 March 2008 the defendants filed an 

answering affidavit to the application for condonation. The plaintiffs replied to this 

answering affidavit by a way of affidavit deposed to by Tersia De Wet.  

 

[5]  This matter has been postponed on several occasions, but was finally set down to be 

heard on 29 April 2008. This date was in the Court recess. Both parties filed heads of 

argument and during the hearing submitted further oral submissions in respect of both 

issues, namely whether the application complied with the Rules and condonation thereof, 

as well as the merits of the application for summary judgment. After hearing arguments I 

was satisfied that the non-compliance with the Rules should be condoned and that the 

defendants’ objections to the application for summary judgment should be dismissed, 

whereafter I made such an order and I also dismissed the application for summary 

judgment with costs. The following order was made: 

 

 “1. That the point in limine taken by the Respondents is rejected. 

2. That the application for summary judgment by the Applicants is hereby dismissed 

with costs. 

3. That the Respondents (Defendants) are hereby granted leave to proceed with the 

main action and for the purpose of requesting Further Particulars or to plead to 

the Applicants/Plaintiffs Particulars of Claim, today’s date is the relevant date. 

4. That reasons for the Court’s decision will be provided if requested in due course 

within 14 days.” 

 

[6]  The fact that judgment was not reserved at the end of the hearing, which occurred 

during the Court recess until some time in future when it could be handed down, was an 
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indulgence towards the litigating parties so that no time would be wasted in proceeding 

with the main case. For that reason I made the order and mentioned in particular that if 

reasons are requested within 14 days, it will be provided. The reasons for my order now 

follows. 

 

Condonation  

[7]  The defendants principal objection to the condonation application by the plaintiffs 

was based on the submission that the application for summary judgment did not comply 

with Rule 32 (2), which reads as follows: 

 

“The Plaintiff shall within 15 days after the delivery of the notice of the intention to 

defend, deliver notice of such application accompanied by  an affidavit made by himself 

or herself or by any other person who can swear positively to facts verifying y the cause 

of action and the amounts, if any, claimed and stating that in his or her opinion there is 

no bona fide defence to the action and that notice of intention to defend has been 

delivered solely for the purpose of delay, and  if the claim is founded liquid document a  

copy of the document shall be annexed to such affidavit, and such notice of the 

application shall state that the application will be set down for hearing on a stated day 

not being less than 10 days from date of the delivery thereof” 

 

[8]  The defendants, who were represented by Mr Dicks,  avered that the 15 days period 

the plaintiffs had to launch their application for summary judgment expired on 07 

December 2007 on which date a notice of application for summary judgment  was 

delivered, but not accompanied by an affidavit as required by Rule 32(2). The defendants 

further avered that this Rule has only been complied with on 13 December 2007 when the 

original affidavit was filed. The defendants’ submission was that because of the 
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exceptional and drastic remedy that Rule 32 provides for, there should be strict 

compliance with that Rule and submitted that condonation should not be automatically 

granted. The defendants submitted that such condonation is not merely a formality, but is 

an indulgence of the Court. In this regard the defendants relied on South African 

authorities, i.a cases such as Bill Troskie Motors v Motor Spares Centre (Edms) Bpk 1980 

(2) SA 961 (O) at 962-963; Meintjies v HD Combrink (Edms) Bpk 1961 (1) 262 at 264 A; 

and Reeders v Jacobsz 1942 AD 395. Other authorities were also referred to that indicate 

that there must be a valid and justifiable reason why there was no compliance with Rules 

of Court. The defendants complained that the application for condonation of the 

applicants did not show good cause for condonation and lacked candour.  

 

[9]  The plaintiffs were presented by Mr Geier. In respect of when condonation can be 

granted, he relied on Louw v Louw 1965 (3) SA 750 (ECD) and General Accident 

Insurance Company Ltd v Zampefli 1988 (4) SA 407 (c) at 410I-J. The plaintiffs 

submitted that this is not a matter where there was a fragrant breach of the Rules as the 

position was in South Africa Appellate Court case of Tshivhase Royal Council & A v 

Tshivhase & A 1992 (4) SA 852 A869 E-F. Furthermore, the plaintiffs relied on the 

factual history of the matter, namely that there was an original notice of application for 

summary judgment which was filed in time and that the faxed copy of the affidavit was 

substituted within a week by the original and that the reason for faxing the copy on 07 

December 2007 was fully explained. The plaintiffs denied that the defendants suffered 

any prejudice as a result of this and that the original affidavit is in effect the same as the 

faxed copy. They submitted tat this is only a technical objection. 
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[10]  I have duly considered all the arguments advanced by Mr Dicks, as well as Mr 

Geier and cannot accept the reason of the defendants’ opposition to the application of 

condonation, namely non-compliance with Rule 32(2). In the first instance it seems to me 

a technical objection, without any prejudicial effect. The affidavit was a faxed copy of the 

original, which was within a week substituted by that original document. There was no 

suggestion that the affidavit by Tersia De Wet did not comply with any other provisions 

of the Rule. The only objection is that it did not comply with the Rules, because it was a 

faxed copy and not the original. It is clear that this affidavit was deposed to in Cape 

Town and could not have been served in time together with the notice of summary 

judgment. This notice was in any event not a faxed copy, but an original. Even the 

signature of the Commissioner of Oaths, who is a notary public, was certified by an 

apostille. The originals of the same affidavit and apostille were filed within a week. 

Secondly, the defendants had the original affidavit before they had to file the opposing 

affidavit resisting the application for summary judgment. The defendants could comply 

and file an opposing affidavit, whether they had the faxed copy and not the original. By 

no stretch of imagination could the defendants have been prejudiced by this occurrence. 

Normally the substitution of a faxed copy of a document by the original will be done in 

the course of the proceedings and not be objected to. Although I do not consider this to be 

a matter where the plaintiffs did not comply with the Rules, I shall nevertheless grant the 

condonation sought. 

 

[11]  There is a final issue that needs attention. During argument Mr Dicks raised a point, 

namely that the deponent of the affidavit supporting the application for summary 
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judgment, Tersia De Wet, was not authorised to depose to that affidavit and consequently 

that would be the end of the matter. This point was not raised before, but after the matter 

stood down, Mr Geier presented argument in this regard. The Court was referred to the 

cases of Sand & Co Ltd v Kollias 1962 (2) SA 162 WLD and Barclays National Bank v 

Love 1975 (2) SA 514 (T). Both cases dealt with summary judgments. It was held in the 

Sand- case that because the attorneys had power to sue and had signed and delivered the 

application, it was irrelevant whether or not the director of the company had been duly 

authorised to make the affidavit. The court decided that it was entitled to look at the 

power of attorney to see if the deponent had been authorised. What is relevant, is that the 

attorney is authorised. In the Barclays National Bank- case it was held that it is not 

required by Rule 32(2) that the supporting affidavit to an application for summary 

judgment be made by the plaintiff himself, but it can be made by any person who can 

swear positively to the facts and no special authority by the plaintiff is required for the 

validity or effectiveness of an affidavit made by that person. At the end of his argument 

Mr Dicks did not pursue this point. I fully agree with the argument advanced by Mr 

Geier. Rule 32(2) does not require that the supporting affidavit be made by the plaintiff 

himself. The Rule specifically provides that any other person who can positively swear to 

the facts can make that affidavit and that person does not require special authority for 

that. The legal representatives were duly authorised and Tersia de Wet was a person who 

could positively swear to the relevant facts. 

 

[12] As mentioned before, I have no hesitation to condone the non-compliance with Rule 

32(2) in respect of the launching of the application for summary judgment where the 
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supporting affidavit was a faxed copy, but reasonably soon substituted with the original 

thereof. Consequently the defendants’ objection thereto is rejected.  

 

Merits 

[13]  The plaintiffs argued that the agreements on which their claims against the 

defendants are based, as well as the certificates of indebtedness are not disputed and in 

fact it is only the amounts that are in dispute. The application for summary judgment is 

based on the plaintiffs combined summons which is comprehensive and the particulars of 

claim thereof consist of 19 pages and 37 paragraphs in respect of the claims of 1st and 2nd 

plaintiffs. The defendants, on the other hand, indicated in their opposing affidavit that the 

plaintiffs regularly delivered wrong products to them, invoiced them for goods not 

received, delivered goods to them at prices other than the published prices thereof and 

delivered goods which had to be returned due to workmanship. They also disputed the 

deeds of suretyship because the deeds allegedly lacked statutory compliance, in particular 

with the Married Persons Equality Act, No 1 of 1996, in that the consent in writing 

required by s 7(2)(b) thereof, was not given. 

 

[14]  It well recognised that summary judgment is extraordinary remedy and should only 

be granted in circumstances where the Court has no doubt that the plaintiff has an 

unanswerable case. (Mowschenson and Mowschenson v Mercantile Acceptance 

Corporation of SA Ltd 1959 (3) SA 362 WLD at 366E-F;   Moder v Teets t/a Neyers 

Garage Nagvolger  1997 NR 122 at 125C-D). In their work Summary Judgment: A 
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Practical Guide, the authors van Niekerk, Geyer and Mundell state the following in 

paragraph 11.2.7 and also cite several cases in support thereof: 

 

“This rule is founded on the consideration that an erroneous finding in summary 

judgment proceedings has more drastic consequences for a defendant than for a plaintiff. 

Any error that goes against the plaintiff has less drastic consequences – he may still, at 

the eventual trial, obtain relief plus interest and costs. An error going against the 

defendant, however, means that he will have to apply for leave to appeal or, should that 

be refused, petition the Chief Justice for leave to appeal. Thereafter, if this petition 

succeeds, he will have to pursue the appeal to its final conclusion with all the attendant 

legal costs. Accordingly, even though success for the defendant appears unlikely from the 

opposing affidavit, leave ought to be granted unless he presents a hopeless case. If there 

is doubt whether the plaintiff’s claim is unanswerable, the defendant must get the  benefit 

of the doubt and the court must refuse summary judgment. Similarly, if there is a 

reasonable possibility that the plaintiff’s case or his papers are defective, summary 

judgment cannot be entered.” 

 

[15] At the stage of summary judgment a defendant is not required to convince the court 

that all the facts mentioned by him or her are correct or undisputed. The court does not 

now weigh or decide factual disputed issues or determine which party is favoured by the 

balance of probabilities. After he extensively dealt with what is required by the Rule at 

this stage, the approach of the Court has been summarised by Corbett J, as he then was, 

as follows:  

 

“In my view, an important factor to be taken into account by the court in determining 

how to exercise its discretion, is the consideration that the procedure of summary 

judgment constitutes an extraordinary and very strigent remedy: it permits a final 

judgment to be given against a defendant without a trial. It is designed to prevent a 

plaintiff having to suffer the delay and an additional expense of the trail procedure where 
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the defendant’s case is a bogus one or is bad in law and is raised merely for the purpose 

of delay, but achieving this makes drastic inroads upon the normal right of a defendant to 

present his case to the Court.” 

(Arend and Another v Astra Furnishers (Pty) Ltd 1974 (1)SA 298 (C) at 304F-G.) 

 

[16]  It has also been authoritively  stated that the court has a discretion to refuse 

summary judgment even if no bona fide defence is disclosed. (van Niekerk, Geyer & 

Mundell, supra, para 11.2.8; First National Bank of South Africa v Myburgh & Another 

2002(4) SA 176 C at 184 F-J; Soil Fumigation Services Lowveld CC v Chemfit Technical 

Products (Pty) Ltd 2004(6) SA 29 (SCA) 34I-35A.) 

 

[17] Having perused the particulars of claim and the opposing affidavit, as well as 

considering the arguments advanced on behalf of the plaintiffs and the defendants and the 

applicable court decisions,, I am not convinced that this is a matter where I should 

exercise my discretion to grant summary judgment. By doing so, I would effectively 

close the doors of the Court to the defendants. The defendants may have a triable case. At 

this stage there is no plea before the Court. Furthermore, the defendants are entitled to 

request further particulars before they plead to the particulars of claim. There is also an 

allegation by the defendants of a possible counterclaim that may be instituted. The issue 

of compliance with the Marriage Persons Equality Act can best be determined at the trial. 

During the trial, the Court will be able to consider the evidence provided in terms of the 

pleadings and would be in a much better position at that stage to determine whether the 

plaintiffs are entitled to the claims they instituted. In the light of this I believe that I 
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should not grant summary judgment at this stage and the application for summary 

judgment is accordingly refused. 

 

 

 

______________ 

MULLER, J 
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