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APPEAL JUDGMENT 
 
HINRICHSEN A.J.; [1] This is an appeal against a judgment delivered on 20 

March 2002 in the Regional Court Otjiwarongo concerning a charge of rape 

against the appellant. The matter originated in the Magistrate’s Court of 

Grootfontein. 

[2]  The appellant was convicted of rape and sentenced to 10 years 

imprisonment on the 20th March 2002. 

[3]  The crime was committed on 24th July 1999.   
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[4]  The State, the respondent, argued in its supplementary heads of 

argument that technically and strictly speaking the appeal lay only against 

conviction and not against sentence.   However, bearing in mind that the 

appellant is a layman, his reasons for appeal centred around the issue that he 

was not given a fair trial, a point which he repeatedly made in his hand-written 

submissions (Record pages 122 ff.)   For the benefit of the appellant it is 

assumed therefore that he appeals both against conviction and sentence.   

[5]  The respondent also took the point that the appeal is out of time the 

appellant having exceeded the time limit of 14 days after date of conviction.  

No application for condonation was filed by the appellant and accordingly the 

respondent submitted that this appeal should be struck from the roll.  Having 

considered the matter this Court condoned the shortcomings and granted the 

appellant the right to be heard, making it clear however, that this Court 

thereby does not concede that the appellant has prospects of success on the 

merits.   

[6]  There is no need to repeat a summary of the evidence and an analysis of 

the facts and the law. This has been ably and amply done by the Regional 

Magistrate in his judgment.  

[7]  This Court considered the arguments advanced in the hand-written heads 

of the appellant and the oral submissions by appellant’s Counsel who 

appeared amicus curiae, and the typed main and supplementary heads of 

argument and oral submissions by the respondent.  

[8]  The first issue which appellant’s Counsel raised in oral argument was that 

the conviction is based on the evidence of a single witness.  In support 
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appellant’s Counsel relied on S v Noble 2002 NR 67.  The facts in S v Noble 

can immediately be distinguished from those in this matter.  In S v Noble the 

Court held that the evidence of the single State witness had been 

unsatisfactory.  This is not the case here.   The Regional Magistrate found 

that the “Complainant testified in an honest and forthright manner her 

evidence was clear and she did not contradict herself or tender evidence 

which is in conflict with that of other witnesses.” (Record page 81).  

Furthermore the Regional Magistrate correctly analysed the single witness- 

issue and treated it properly within the context of this matter.  (Record page 

81).  This argument advanced by the appellant’s Counsel is therefore 

rejected.   

[9]  Next, appellant’s Counsel submitted that there was no proof of a knife 

having been involved and that there was no evidence that the appellant 

injured the complainant in any way.  The doctor who physically examined the 

complainant after the incident of rape made no mention of knife marks found 

on the complainant’s body.  The evidence in chief by the complainant 

regarding the knife establishes the presence of a knife and its intimidating 

effect on the complainant. (Record page 25).  The Regional Magistrate 

accepted the complainant’s version that a knife was instrumental in 

threatening the complainant into submission (lines 19, 20, 21 Record page 

78).  In cross-examination the appellant did not succeed in rebutting the knife- 

evidence. This Court rejects the contention by appellant’s Counsel on the 

knife-issue. 
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[10]  The further argument advanced by appellant’s Counsel was that the 

Prosecutor on occasions was leading the witnesses. The passages which he 

quoted in support of this argument namely Record 17 line 11, 18 line 19, 37 

line 20 or Record page 38 are simply not leading questions.   

[11]  Appellant’s Counsel then submitted that the Regional Magistrate 

interfered with the appellant’s conduct of his case.  He referred to pages 44 

and 45 of the Record. The reference to these pages does not support the 

argument of appellant’s Counsel at all.  Quite the contrary, these pages 

constitute clear evidence of the Regional Magistrate’s assistance afforded to 

the appellant in conducting his case by clarifying his questions and putting 

them in the correct perspective.   

[12]  Appellant’s Counsel suggested that the Court a quo did not afford the 

appellant sufficient opportunity to call his sister as a witness.  This is not so.  

In fact the Regional Magistrate permitted a postponement purely for purposes 

of the appellant having an opportunity of calling his witnesses who had not 

appeared. 

[13]  It was also suggested by appellant’s counsel that the Regional 

Magistrate was to blame for the appellant not having put all his questions to 

all the witnesses.  The appellant stated in his evidence that he forgot to put 

some questions to the witnesses. - The blame for that can hardly be laid at 

the door of the Regional Magistrate.   The Regional Magistrate complied with 

his duties to instruct and guide the undefended appellant throughout.   

[14]  Appellant’s Counsel argued furthermore that the complaint of rape 

lodged against the appellant was a counter offensive to prevent the appellant 
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laying a charge of assault against the complainant’s boyfriend, one Gerson, 

who had beaten up the complainant after having heard that the appellant had 

raped his girlfriend, the complainant.  On that basis appellant’s Counsel 

suggested that the charge of rape was a fabrication. It was suggested by 

appellant’s Counsel that in this manner the complainant covered up her secret 

rendezvous with the appellant suggesting intercourse by consent. This Court 

finds that the Regional Magistrate dealt competently with this issue. (Record 

page 83). 

[15]  Respondent’s Counsel in his argument replied to some of the issues as 

follows: 

1.1 On the single witness issue he supported the Regional 

Magistrate’s treatment thereof.     

1.2 As regards the accusation by the appellant that the 

Regional Magistrate interfered in the proceedings to the 

detriment of the appellant, he submits that the Regional 

Magistrate clearly assisted the appellant. (Record 62 to 

63 and 74).  Counsel for the respondent submitted that 

the Regional Magistrate was at all times in charge of his 

own Court.   

1.3 It was further submitted by respondent's Counsel that the 

charge of rape was proved.  In support he submitted that 

the rape was reported by the complainant immediately 

after the event; that the appellant misused the 

complainant’s trust and threatened  the complainant with 
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a knife only after they were some 80 metres away from 

the other people at the hall in other words out of hearing 

reach in other words an evil design.   

1.4 Respondent’s ‘counsel also pointed out that intercourse 

by consent as alleged by the appellant would not have 

resulted in a chase by him of the complainant and of her 

hysterical state once she reached her friends, the 

appellant having discontinued the chase and running 

away. 

[16] In summary this Court agrees with the submissions advanced by 

respondent’s Counsel and rejects those by appellant’s Counsel in toto. 

[17]  We are in agreement with the learned Regional Magistrate’s findings 

regarding the evidence of the witnesses. There are no prospects of success 

on the merits and the condonation application is unsuccessful in this regard. 

The verdict of guilty of the Court a quo accordingly still stands. That leaves 

the issue of the sentence that was imposed. 

[18]  The appellant escaped the severity of the Combating of Rape Act No 8 

of 2000 which came into operation on 15th June 2000 since this crime 

occurred before that date.  Respondent’s Counsel submitted that the 

sentence imposed by the Regional Magistrate is not shockingly inappropriate 

and that it is proper in the circumstances.  Respondent’s Counsel pointed out 

that not only a knife was used by the appellant but he also abused the trust 

and friendship of a 16 year old minor.  Reference was made to the case of 

Erich Rudath and the State, an unreported judgment by Maritz J (as he then 



 7 

was) with particular reference to the passages appearing on pages 2 and 3 

thereof.   

“Rape is, by its nature, generally regarded as a vile and serious crime.  The brutal 

sexual violation of a fellow being's physical integrity, human dignity, security of 

person and psychological well-being to satisfy the assailant's most primitive and 

bestial urges of lust, sexual domination and power should not be tolerated in any 

society – least in ours, which has constitutionally committed itself to the recognition 

and protection of the dignity, freedom and equality of all its members. 

Women, in general, have been the suffering prey of the crime for too long and too 

often.  Those who have fallen victim to it have a legitimate expectation to seek just 

retribution against the offenders through our judicial system.  Moreover, as a class of 

persons constituting a significant portion of society, women have the most immediate, 

compelling and direct interest that the courts of this country should impose deterrent 

sentences to discourage potential offenders.  The Namibian society shares those 

sentiments and demands that, in appropriate cases, offenders be incarcerated and 

rehabilitated to prevent recurrence of their crimes." 

[19]  The sentence is therefore proper and should be upheld so Respondent's 

Counsel submitted.   

[20]  In reply to the arguments by respondent’s Counsel, appellant’s Counsel 

submitted in mitigation of sentence that there was no evidence of the knife 

other than that of the complainant. There was no medical evidence of any 

knife cuts.  If there had been a knife involved the appellant could have used 

such knife to counter the assault upon him by the complainant’s boyfriend 

Gerson. The charge of rape could have been occasioned by the state of mind 

of the complainant, a young lady who had just cheated on her boyfriend and 

remorse could have been her motivation.  

[21]  Appellant’s Counsel submitted that the sentence did not induce a sense 

of shock.  Ultimately he left the sentence in the hands of this Court.   
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[22]  The Regional Magistrate imposed a straight sentence of 10 years 

imprisonment.  In the Rudath-case cited above, Maritz J (as he then was) had 

the following to say in regard to suspension of a portion of a sentence:  

 

"As a first offender at the age of 35 who in all probability acted at the time with a 

diminished capacity to exhibit good judgment (due to his state of intoxication), I would 

have suspended 5 years of his sentence.  Such a partial suspension will, in my view, 

benefit the appellant's rehabilitation and serve as a deterrent not to commit a similar 

crime after his release from prison, yet, leave a sufficiently long effective term of 

imprisonment to impress upon him the gravity of his crime and to otherwise satisfy 

both the complainant's and society's interest in just punishment and the objectives 

thereof." 

 

[23]  In this case the first offender was aged 18 at the time of the offence.  

This Court agrees with the learned Judge in the Rudath-case that 

rehabilitation by means of partial suspension of the sentence is desirable and 

appropriate even more so where a young accused is involved as in the 

present case. In that sense the Court regards the sentence imposed, without 

any suspension, as inappropriate and is at large to interfere. 

 

[24]  Although the Court agreed with the Respondent that there is no prospect 

of success on appeal, in respect of the merits of this matter, we are of the 

opinion that the position regarding sentence is the opposite. We have already 

indicated that we regard the appellant’s application for condonation one that 

includes sentence. The application for condonation in respect ` of the 

sentence is allowed. 
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[25]  In the light of our decision to interfere with the sentence, the Court 

substitutes the sentence of the Regional Magistrate by the following:- 

 

“Ten years imprisonment whereof two years are suspended for a 

period of five years calculated from the date of the appellant’s release 

from prison on condition that he is not convicted during the period of 

suspension of the crime of rape or any related offence involving a  

sexual offence. “ 

 

 

 

…………………….. 

HINRICHSEN, A.J 

 

 

 

I agree 

 

 

 

……………… 

MULLER, J 
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