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[9] A critical look at the above rudimentary explanation by the trial court immediately reveals deficiencies in material respects. It does not qualify as a sufficient and proper explanation by a trial court to an unrepresented particularly in cases where, such as in this case, there is no evidence on the record that the accused is of a reasonable degree of sophistication to understand legal proceedings or to access and interpret statutes on his own.











[14] In the Kakololo matter the appellant was represented by a legal practitioner who drafted the notice of appeal. I am of the view that once it is found that an unrepresented appellant was not properly informed of the requirements of Rule 67(1) it would be a traversity of justice if the court of appeal were, notwithstanding such a failure by the trial court, to strike his appeal from the court's roll without giving an opportunity, with sufficient assistance, to properly note his/her appeal, or in appropriate cases, where the grounds of appeal could be gleaned from the less than perfect notice of appeal, tocondone the non-compliance and hear the appeal's merits. Each case should however be assessed on its own facts. It is trite that in condonation application the appellant is not only required to show a reasonable cause for non-compliance but also to show reasonable prospect of success on the merits. I am of the opinion that where the trial court is found not to have explained the rights to appeal to an unrepresented accused or having done so improperly, this court has discretionary powers to condone the non-compliance without the appellant having to show reasonable prospects of success on the merits. This is because the rights to appeal in terms of Rule 67(1) were not explained or the explanation was improper or insufficient. The record of appeal in this matter is about hundred pages only. The State was fully able to argue the merits. Accordingly it shall be just and fair to condone the appellant's non-compliance with Rule 67(1) and hear the appeal. I now proceed to consider the appellant's appeal against conviction.


[15] The appellant's ground of appeal against his conviction, if one takes the cumulative meaning of the grounds of appeal as appearing in his notice it is clear that, is essentially pointing out that the State did not prove its case. Counsel for the State, in details, both in fact and in law argued against the appellant's appeal against conviction and submits that same does not enjoy merits.





[17] The complainant testified that on the date in question she went out to enjoy herself at a local drinking place until the early morning hours. She met the appellant at that place. The appellant proposed love to her which she rejected. She testified that she did not know the appellant before. In the early morning hours she decided to leave the place by walking home. While walking home two persons came from behind and grabbed her. She was physically assaulted and dragged into the bushes. Initially the two assailants were asking for money which she said she did not have. She was ordered to lie down and her underwear was removed. At that point it was dark and she could not see the two persons' faces. One of them had sexual intercourse with her. While the first one had sexual intercourse with her the other one was waiting for the first one to finish. Once the first one finished the second person also had sexual intercourse with her. She described sexual intercourse in the terms that the two persons inserted their respective penises into her vagina. One of the persons who later turned out to be the appellant thereafter carried the complainant to his house. At the appellant's house the complainant clearly recognized the appellant as the person she was with earlier at a nightclub. At the appellant's house the appellant again wanted to have sexual intercourse with the complainant. She pleaded with him not to. The appellant did not succeed to have sexual intercourse with her at that stage. She had to wait until the appellant fell asleep. When the appellant slept she left. She went home, changed her dress and proceeded to the police to open a case.

[18] The complainant upon being informed of the appellant's plea explanation in terms of section 115 of the Criminal Procedure Act, during her testimony, unshakably stuck to her version that the appellant under coercive circumstances committed a sexual act at a place where the appellant was accompanied by another person and not in the appellant's house. During cross-examination the appellant put it to the complainant that she voluntarily went to his house. Initially he put it to the complainant that he did not have sexual intercourse with her as they only slept together at his house. However further in his cross-examination he freely reconstructed his cross-examination by denying the allegations that the sexual act was committed in the bushes and putting it to the complainant that they had a consensual sexual intercourse at the appellant's house. He put it to the complainant that the only reason why the complainant opened a police case was because the appellant did not have money the complainant asked for. A police officer that visited the scene of the crime testified that at the place pointed out by the complainant as the scene of the crime he observed signs of dragging and wrestling. This observation was consistent with the evidence of the complainant.








[21] Considering all the facts and the totality of the evidence I am satisfied that the State proved its case beyond reasonable doubt that the appellant committed an unlawful sexual act. It is regrettable that another person who may have committed such a serious crime was not prosecuted as the complainant due to the circumstances in which she was at the time of the conclusion of the crime could not recognize him.



[23] In my opinion no irregularities occurred whether in law or on facts when the trial court considered the sentence in this matter. Further the record indicates that the trial court considered all the triad of sentencing. That being the case the appellant's appeal against sentence is without merit and should be dismissed. In the result I accordingly make the following order:
The appellant's application for condonation for non-compliance with Rule 67(1) of the Magistrate's Court is granted.
The appellant's appeal against both conviction and sentence is dismissed.
NAMANDJE, AJ.
I agree
SHIVUTE, J
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