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ERASTUS TJIUNDIKUA 							FIRST APPLICANT 
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and
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KOVERA NGUVAUVA	SECOND RESPONDENT
KILUS NGUVAUVA							THIRD RESPONDENT
RIPUREE TJOZONGORO							   FOURTH RESPONDENT
INSPECTOR-GENERAL OF THE NAMIBIAN POLICE				        FIFTH RESPONDENT
THE COUNCIL OF THE MUNICIPALITY OF OKAHANDJA			        SIXTH RESPONDENT


CORAM:	MULLER J

Heard on: 24 November 2010 Delivered on: 26 November 2010


JUDGMENT 
MULLER J
[1] On 5 November 2010 the two Applicants launched an application on an urgent basis for the following relief as contained in their Notice of Motion:

2.	That a Rule Nisi be issued, calling upon the respondents to show cause,
on a day to be arranged with he Registrar, why an order should not be
granted in the following terms:
2.1. Interdicting and restraining the first, second, third and fourth respondents and any member(s) of the first respondent's traditional community from conducting a burial service and burying the late Mr Peter Nguvauva at the scared burial ground of the Ovambanderu Traditional Community, situated at Erf 458, Khimemua Street, Okahandja within the municipal area of the sixth respondent;
2.2. Directing that the sixth respondent not take any steps to assist the first, second third and fourth respondents and/or members of the Ovambanderu Traditional Community from clearing or cleaning the grave at the sacred burial ground of the Ovambanderu Traditional Community, situated at Kahimemua Street, Okahandja within the municipal area of the second respondent.
3.  That sub-paragraphs 2.1 and 2.2 supra operate with immediate effect as
an interim order pending the finalization of the application for review brought by the applicant in separate proceedings in the above Honourable Court under case number A 254/2010, launched in August 2010, which matter is still pending.
4. That the fifth respondent be authorized and directed to serve this order on the respondents by having it announced at the sacred burial ground of the Ovambanderu Traditional Community, situated at Kahimemua Street, Okahandja within the municipal area of the second respondent.
5. Ordering that the costs of the application be paid by the first to fourth respondents, jointly and severally, the one paying the other to be absolved.
6. Further and/or alternative relief."






[4]      This application comes before this court with a history. I shall briefly refer to the
historical facts which are common cause.
	After the death of Chief Munjuku II the late Peter Nguvauva (the deceased) was appointed as acting paramount chief of the Ovambanderu Traditional Community by one part of that community, but another part of that community did not recognise the deceased as a successor and his right to be so appointed; they supported Keharanjo II Nguvauva. However, the deceased apparently acted until his death as acting Paramount Chief; 

On 4 October 2010 Peter Nguvauva passed away;
	The division within the Ovambanderu Traditional community become even more pertinent upon the death of the deceased, with the crucial issue of where he should be buried;

According to the wishes of one part of the community who supported the deceased as head of the Ovambanderu Community during his lifetime, he should be buried at the scared burial ground in Okahandja where two other former Paramount Chiefs were buried, namely Paramount Chief K. Kahimemua and Paramount Chief Munjuku II Nguvauva. The other group vehemently opposed this and remains adamant that the deceased was neither a paramount Chief nor a hero and does not deserve to be buried there;
A review, instituted in August 2010, case no. A 254/2010, is currently pending before this court in respect of the leadership issue of the Ovambanderu Traditional Community;
The constitution of the Ovambanderu Traditional community does not provide for the position of an acting Paramount Chief;
•
The result was that the burial issue was not resolved and the respondents indicated that the deceased would be buried the following Sunday at the Okahandja sacred burial grounds;
On the next day the Keharando Group, with two new applicants, launched the current application to stop the intended burial on the following Sunday at Okahandja.


[5]      I have listened to the arguments presented on behalf of both parties. Please allow me at
the outset to make the following remarks:
	It is regrettable that this court should be burdened with an issue which has its roots in a dispute which the Ovambanderu Traditional Community could not resolve for so many years;

It is tragic that the real dispute amongst groups of this community has led to an unreasonable delay to bury the deceased;
	This whole issue has obviously harmed a very prominent and proud traditional group in Namibia, namely the Ovambanderus, as a whole and not only one part of it.

Having said this, the court does recognise its authority and obligation to adjudicate upon disputes between citizens of Namibia to prevent citizens or groups of citizens from taking the law in their own hands. That will not be tolerated and so will no violence be tolerated in the Republic of Namibia. This court operates in terms of the law, its Rules and how the law has been interpreted in various previous applicable court decisions. This matter will be adjudicated on those established principles, which will necessarily have the effect that only one party will be successful and will probably be entitled to its costs.



Authority























SA 653 (SCA) to the effect that :





res judicata:
"The parties are the same, and the appellant in the action it has instituted, seeks the same order as in the original proceedings, i.e. an order declaring the notice of expropriation invalid"
The learned Chief Justice then went on to analyse the requirements at the hand of old writers like Voet and Huber to establish the legal position in Roman and Roman-Dutch law and concluded at 562D:

(My emphasis)











Type of relief


[14] In order to decide what court's approach to this application and the relief craved, should be, it is of paramount importance to determine what the type of relief does the applicants seek, namely whether it is relief of a final or temporary nature.






[16]    In LAWSA, second edition, Vol 11, the following is stated in paragraph 401:


(My emphasis)
It therefore also follows that the rights that are to be considered by the court at the stage of determining whether an interim interdict should be granted, or not, are the same rights to be considered later. Furthermore, the same parties must be involved, i.e. the rights to be finally determined, must be the rights between the parties who initially obtained the interim relief.


[17] The parties who are involved in the review application are not the same parties as in this application. The applicant in the review application, case number A 254/2010, is Keharanjo II Nguvauva and here are two different applicants. The review application is brought against the Minister of Regional and Local Housing and Rural Development. He does not figure in this application at all. Only the current first and third respondents are respectively second and third respondents in the review application. Second, fourth and fifth and sixth respondents are not parties to the review application. Based on that principle, prayer 3 cannot be granted. That is, however, not the only prohibition to prevent the court from granting such an order, as will become clear from the further analysis later herein.










Stellenvale Rule)


[21] I have no doubt that the current application is in fact for final relief. This matter should consequently be approached on the basis of the Stellenvale Rule which will be discussed hereafter.



Stellenvale Rule







[23] The papers are full of factual disputes. Nearly all the allegations contained in the affidavits are denied. Very few allegations made by the respondents' deponents are admitted by the applicants. Had his not been an urgent application, the court would have seriously considered to dismiss the application outright, as a result of the disputes, which the applicants knew about and ought to have foreseen. It is nearly impossible to decide this issue on the


1168.) No application was made to refer the matter to evidence. However, in its discretion the court has decided to attempt to consider this application on the basis of the Stellenvale Rule.
The Stellenvale Rule provides a mechanism to deal with factual disputes and I have already referred to the approach which a court should follow in that regard. If that approach is followed in this matter, then the Court has to accept the facts as stated by the respondents in the affidavit by Gerson Katjirua and supporting affidavits, as well as those facts admitted by the applicants.


[24] With the very few admissions by the applicants, the court approaches the matter mainly by accepting the facts relied on by the respondents. Without dealing with every disputed issue on this basis, the court has to accept the following:
	
	Other acting chiefs were appointed in the past; 

The deceased was appointed as acting chief after paramount Chief Munjuku II
Nguvauva died and acted as such until his death;
	
	The customary law and history as set out by the deponent Gerson Katjirua, as well as his position;
	That the deceased was the type of person as described by Gerson Katjirua;

That the applicants are a part of the "concerned group";
That the third applicant is the designated successor of the deceased;
That the deceased will be buried at one of the other sacred places of the Ovambanderu Traditional Community, after the refusal by the farm owner that he can be buried at Okaseta;
	That it is the wishes of the wife and family of the deceased that he be buried at Okahandja; and
	In the event of the review application succeeding and the Supreme Council deciding that the deceased should not have been buried at Okahandja or another sacred place, his body can be exhumed and buried elsewhere.




[25]    For these reasons the application cannot succeed and falls to be dismissed with costs.


[26] The issue of the burial of the deceased falls outside what the court has to decide, but following the dismissal of the application and the obvious necessity to bury the deceased as soon as possible, I believe the respondents should take the following into consideration. The first respondent through its legal representatives did indicate after the dismissal of the previous court application that the burial would take place at Okahandja. The sixth respondent has indicated through its lawyers, Conradie and Damaseb, that such an event falls under the jurisdiction of the National Heritage Council, a government institution, who has to decide in that respect. Furthermore, the National Heritage Council has already on 22 October 2010 indicated that there is a government moratorium against the use of sacred places by the Ovambanderu. Consequently, a burial at Okahandja may provide other obstacles. Finally, the court can only express the sincere hope that common sense would prevail to the effect that the division which sadly exists amongst the Ovambanderus would not impede the burial of the deceased, which is long overdue.


[27] In the result, the application is dismissed with costs, costs to include that of one instructing and two instructed counsel.


MULLER, J


ON BEHALF OF THE APPLICANTS:					Mr P. Kauta

Instructed by:							Dr Weder, Kauta & Hoveka

ON BEHALF OF THE RESPONDENTS:				Adv Frank SC, 
								assisted by Adv S. Akweenda

Instructed by:							Lorentz Angula
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