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Summary: The appellant worked for the Masubia Traditional Authority as a clerk. 

He stole money from the authority. Thus he abused his trust.  

 

 

ORDER 

 

The appeal against sentence is dismissed. 

 

APPEAL JUDGMENT 

 

USIKU J, (SIBOLEKA J CONCURRING) 

 

[1] The appellant was convicted in the Katima Mulilo district court sitting at 

Ngoma on two counts of theft involving N$100 000 and was sentenced as follows: on 

the 1st count, he was sentenced to five (5) years imprisonment of which one (1) year 

was suspended for (3) three years on condition that accused is not convicted of theft, 

committed during the period of suspension. On the second count, he was sentenced 

to five (5) years imprisonment of which two (2) years were suspended on usual 

conditions. The appellant had appealed against the sentence only. 

 

[2] In the notice of appeal which was filed out of time prescribed in terms of the 

Magistrate Court Rules, Rule 67(1) the appellant explained that due to his ignorance 

of the procedure on how to draft an appeal, it was very hard for him to find someone 

who could assist him in lodging the letter of appeal. Though the notice of appeal 

indicates that the appeal is against sentence, there are no grounds put forth in the 

notice of appeal against the sentence. 

 

[3] It is trite that sentencing is primarily within the discretion of the trial court. An 

appellant court may only interfere if the sentence imposed is so severe that it comes 

to the appellate court with a sense of shock or it is so severe that it is unjust and 

unreasonable. 

[4] In the instant case the appellant was in a position of trust which he abused. 

He stole a considerable sum of money which had not been recovered. A sentence of 
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direct imprisonment is inevitable under the circumstances. We have looked at the 

sentence to see if it come to us with a sense of shock see S v Ndikwetepo and 

Others 1993 NR 319 (SC). It does not. Also the sentence does not appear to us to 

be so severe that it is unjust and unreasonable 

[5] Having considered all the reasons that the appellant suffer from ill-health and 

he has specifically requested for a fine. We are not persuaded that the learned 

magistrate misdirected himself when he imposed the sentence of 7 years for both 

counts. 

[6] The appellant failed to provide reasonable grounds on which he was attacking 

the magistrate’s exercise of judicial function. 

[7] We do not find any justification to interfere with the sentence imposed by the 

court aquo as it has exercised its discretion judicially and properly. 

[8] The sentence of 7 years imprisonment imposed on the appellant for both 

counts is not too severe. 

[9] In the result: 

The appeal against sentence is dismissed.  

  

 

---------------------------------- 

DN USIKU 

Judge 

 

         

         

               ------------------------------------------- 

                               A SIBOLEKA 
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