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Flynote: Applications and motions – Rule nisi – On return date of rule nisi 

issued on 31 March 2016 respondents entitled to show cause why the order which is 

in the form of a rule nisi should not be made final – That reasonably includes 

showing that the order should not have been granted in the first place because there 

was no proper case made out on the papers for that order – Court found that in 

instant case there is nothing in the applicant’s papers contradicting fourth 

respondent’s clearly emphatic assertion that he donated the property in question to 

first respondent voluntarily and while he was in good physical and mental health – 

Applicants has not made out a case for the confirmation of the rule nisi – On the 

facts Court concluded that it will therefore be unjust and unreasonable to confirm the 

rule nisi – Consequently, rule nisi discharged and application dismissed with costs. 

 

Summary: Applications and motions – Rule nisi – On return date of rule nisi 

issued on 31 March 2016 respondents entitled to show cause why the order which is 

in the form of a rule nisi should not be made final – That reasonably includes 

showing that the order should not have been granted in the first place because there 

was no proper case made out on the papers for that order – Court found that in 

instant case there is nothing in the applicant’s papers contradicting fourth 

respondent’s clearly emphatic assertion that he donated the property in question to 

first respondent voluntarily and while he was in good physical and mental health – 

Applicants sought and obtained a rule nisi – Applicants sought to interdict and 

restrain first respondent from selling and transferring property Erf No. 6829, 

Extension 16, Katutura, Windhoek, to any person pending the institution of action – 

Applicants sought also to interdict and restrain first respondent from interfering with 

applicants’ right to occupy the property – Fourth respondent is owner of the property 

– Fourth respondent filed affidavit wherein he states that he donated the property to 

first respondent voluntarily and while he was in good physical and mental health – 

Applicants’ attempt to file an amended notice of motion whereby they prayed for an 

order to subject fourth respondent to psychiatrist evaluation was rejected by the 

court – Court reasoned that on the return date of the rule nisi the only burden of the 

court was to either confirm or discharge the rule nisi – Court reasoned that what 

applicants wanted to do was to fish for evidence that did not exist when applicants 

instituted the urgent application for interim relief – Consequently, it is a clear and 

strong indication that applicants have not made out a case in the foundings papers 
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(as they should) for confirmation of the rule nisi – Consequently, rule nisi discharged 

and application dismissed with costs. 

 

 

ORDER 

 

 

(a) The rule nisi issued on 31 March 2016 is hereby discharged. 

 

(b) The application is dismissed with costs. 

 

 

JUDGMENT 

 

 

PARKER AJ: 

 

[1] This matter started its life as an urgent application for interim relief as set out 

in the notice of motion. The application was set down for hearing on 31 March 2016. 

Applicants were then represented by Ms Shifotoka, and second respondent by Mr 

Shimakeleni who submitted to the court that second respondent was not opposing 

the application. The third respondent does not appear to oppose the application. In 

any case no relief was sought from third respondent. 

 

[2] The court stood the matter down upon the urging of Ms Shifotoka to enable 

her to speak to first and fourth respondents who were in court. After she had spoken 

to them, Ms Shifotoka made the following submission: 

 

‘My Lord, we have spoken to the first and second and fourth respondents. My Lord, 

they have indicated that they do understand what is on the papers and that they are not 

opposed to the house being or they are in agreement that the house not to be sold and 

subsequently transferred. However, they have also indicated that they wish to engage a 

Legal Practitioner to advise them accordingly, and then they have asked if, or they have 

asked that if possible that we give them time until Monday. My Lord then we have also 

considered the issue that it is a rule nisi that we are seeking for that we shall instead pray 
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that the rule nisi be granted and that they will still be given ample time in fact for them to 

engage a lawyer and then file opposing papers if need be. And therefore we will proceed, my 

Lord, that the order is sought and the Notice of Motion (the order sought in the notice of 

motion) be granted.’ 

 

[3] The court accepted counsel’s submission on the basis that the property will 

not be sold while the rule nisi subsisted, and the respondents who indicated they 

wished to instruct counsel to represent them would have the opportunity to file 

papers. The matter would then be argued by both sets of parties on the return date 

which was set at 10h00 on 27 April 2016. On the return date Ms Van Wyk 

represented the applicants, and Ms Shikongo the first and fourth respondents. The 

matter was however, not heard. The applicants were given leave to file replying 

papers on or before 10 May 2016. The hearing of the matter was then postponed to 

18 May 2016. 

 

[4] It follows that on the extended return date the burden of the court was to 

decide whether to discharge the rule nisi or confirm it. (Bruyns v Louis Neethling 

Boerdery (Pty) Ltd (A 2015/2014) [2014] NAHCMD 378 (9 December 2014), para 

10). 

 

[5] Meanwhile, on 12 May 2016 the applicants’ legal representative, Ms Zenda, 

sought to amend the notice of motion. The amendment was vigorously resisted by 

Ms Shikongo, counsel for first and fourth respondents. The court refused to accept 

the amendment on the basis that the burden of the court on the return date was to 

either confirm or discharge the rule nisi; and the respondents had been called upon 

to appear and show cause why the rule nisi should not be made final. What Ms 

Zenda wanted to do on the return date was to fish for evidence which did not exist 

when the applicants launched the urgent application for interim relief. ‘In a long line 

of cases’, so said Strydom AJA in Stipp and Another v Shade Centre and Others 

2007 (2) NR 627 (SC), para 29, ‘the courts have stated as a general rule that an 

applicant in motion proceedings must set out his case of action and supporting 

evidence in his founding affidavit. It is clear that the late hour attempt to amend the 

notice of motion by the application is a clear and strong indication that the applicants 

did not made out a case for confirmation of the rule nisi. The applicants are now 

desperately fishing for evidence to build their case, but that cannot assist them in a 
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hearing on the return date. This court said in Bruyns v Louis Neethling Boerdery 

(Pty) Ltd, para 5: 

 

‘In that regard, it must be remembered that a rule nisi is an order issued by a court at 

the instance of an applicant and calling on another party (ie the respondent) to show cause 

before the court on a particular day (ie the return day) why the relief applied for should not 

be granted. It is a rule or order made nisi where it is not to take effect unless the person 

affected (the respondent) fails within the stated time to appear and show cause why it should 

not take effect, and in the meantime to operate as a temporary interdict. See Shoba v OC, 

Temporary Police Camp, Wagendrift Dam 1995 (4) SA 1 (A).’ 

 

[6] And what is more; fourth respondent states categorically in his confirmatory 

affidavit, ‘I donated the property to the first respondent voluntarily and while I was in 

good physical and mental health’. There is nothing in the applicants’ papers 

contradicting this clearly emphatic statement. That being the case it will be unjust 

and unreasonable to confirm the rule nisi granted on 31 March 2016. Thus, I find that 

on the evidence, applicants have not made out a case for the confirmation of the rule 

nisi; and the respondents (ie first and fourth respondents) have persuaded the court 

not confirm to the rule nisi. 

 

[7] Based on these reasons, I make the following order: 

 

(a) The rule nisi issued on 31 March 2016 is hereby discharged. 

 

(b) The application is dismissed with costs. 

 

 

 

 

---------------------------- 

C Parker 

Acting Judge 
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