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ORDER 

 

In the premises I make the following order: 

1. The defendant is ordered to pay the costs of this application together with 

the wasted costs occasioned by the postponement. 

REPORTABLE 



2 
 

2. The costs will be taxed on the scale as between attorney and own client 

and shall include the cost of one instructing and one instructed counsel. 

3. The matter is postponed to 17 November 2016 at 15h30 for a case 

management conference. 

 

 

JUDGMENT 

 

 

MILLER AJ:  

[1] The present proceedings before me commenced on the 6th of August 2013 when 

the plaintiff issued summons against the defendant in the payment of the amount of 

eighty thousand Namibian Dollars together with interest and costs. The plaintiff’s claim 

was met by a plea and a counter claim in substantially higher amounts. 

 

[2] On the 28th of January 2016 the parties were finally ready to proceed to trial and 

filed a pre-trial order which I made an order of Court and whereupon I enrolled the 

matter to commence the hearing on the civil floating roll on the 15th of August 2016 that 

was yesterday. 

 

[3] In paragraph 4 of the pre-trial order it was indicated that the parties wish to call 

expert testimony and in this regard the proposal was as contained in the draft pre-trial 

order that expert reports shall be delivered on or before the 26th of February 2016 and 

the expert summaries shall be delivered before the 4th of March 2016.  It was also 

indicated by the parties that they anticipated at least five days would be required for the 

conclusion of the trial. 
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[4] When the matter was called before me yesterday the defendant had filed an 

application for a postponement which was filed with the Registrar of this Court on the         

12th of August 2016 that is the Friday preceding in the trial.   

 

[5] The reason for the application for the postponement centered on the fact that the 

defendant says it was unable to obtain the services of its preferred expert in time for the 

hearing. The expert they have in mind is a certain Dr Von. 

 

[6] In paragraph 13 of the founding affidavit the defendant explained its position as 

follows;  

“the defendant has been unable to file its expert notice and summary and as such has 

not complied with the pre-trial order.  However as will become evident later on in these 

papers the defendant was planning on filing the expert notice and summary notice and 

summary expert notice and statement in early July 2016 together with the requisite 

application for condonation”   

 

[7] What is remarkable about this is that there have been no attempt to explain what 

prompted the decision not to comply with the court order, but decide to delay the filing of 

the expert notice and summary until July 2016.  I would have expected, in the 

circumstances that there will be some explanation for this decision and the reasons 

which prompted it. However the defendant choose not to explain and was apparently 

content with the rather tense statement which I have just quoted. 

 

[8] It would appear that it was only during the middle and latter part of July that the 

defendant was sparred into some sort of action to try and obtain the services of the 

expert. For various reasons which are set out in the papers they were unable to obtain 

his services of in time for the trial.  Given the fact that the expert was only approached 

during July I am not surprised that there was some difficulties in securing his availability 
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for the trial.  I would assume that had an attempt being made earlier to secure his 

services the position may well have been different. 

 

[9] I also stress the fact that the undertaking to file the expert summaries during 

February was not forced upon the defendant by the Court. It was a date suggested by 

the defendant and I would assume that in drafting the pre-trial order the defendant had 

satisfied itself that it would be physically capable of filing the expert summary by that 

date. As I have indicated why that was not done is not explained on the papers. 

 

[11] The management of the civil trial roll is a difficult enough task as it is. The Court’s 

difficulties are compounded when legal practitioners seek to ignore court orders which 

they have willingly undertaken to abide by and then seek a postponement at the last 

available opportunity.  The Courts and legal practitioners should be aware that judicial 

time especially for a civil trial is limited. 

 

[12] If this matter were to be postponed it would not only mean that the case would 

remain on the roll without being finalised. It would also mean that the time allocated to 

this case could have been allocated to another case for hearing. 

 

[13] I regard the attitude and actions of the defendant as highly remiss. I was strongly 

inclined to refuse the application for a postponement. In the result after some reflection I 

decided not to do so simply on the basis that Mr Mouton who appears for the plaintiff 

fairly conceded that apart from the issue of costs there will be no real prejudice to his 

client. 

 

[14] As far as costs are concerned, I understood Mr Jones who appeared for the 

defendant, at the outset of his address to persuade me that the plaintiff should bear the 
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costs of the application for a postponement if the postponement is granted.  In view of 

the fact that the defendant seeks an indulgence I was to be quite frank, surprised by the 

attitude adopted by the defendant. One would expect the defendant to have tendered 

the costs of the application and not to persist in seeking a cost order against the plaintiff 

who was entirely innocent of the whole situation that had arisen.  

  

[15] Not only should the defendant bear the costs of the application for the 

postponement and the costs occasioned by the adjournment but in view of its history of 

the matter and the way it went about preparing for this trial I am of the view that the 

plaintiff should not be out of pocket. 

 

[19] The circumstances in this case are clearly such that a punitive cost order is 

warranted.  In the circumstances the application for the postponement is granted and 

the matter is placed back on the case management roll for the 17th of November at 

15:30. 

 

[20]  As far as costs are concerned, the defendant is ordered to pay the costs of this 

application together with the wasted costs occasioned by the postponement, and such 

costs will be taxed on the scale as between attorney and own client and shall include 

the cost of one instructing and one instructed counsel. 

 

[21] For the guidance of the taxing master I mention that the parties had anticipated 

that had this trial proceeded it would have run for 5 days which appears on the issues 

and the pleadings a reasonable assessment of the duration of the trial.  The costs 

occasioned by the postponement and the number of days wasted should be calculated 

by the taxing Master at five days. 
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[22] I will accordingly make the following orders 

1. The defendant is ordered to pay the costs of this application together with 

the wasted costs occasioned by the postponement. 

2. The costs will be taxed on the scale as between attorney and own client 

and shall include the cost of one instructing and one instructed counsel. 

3. The matter is postponed to 17 November 2016 at 15h30 for a case 

management conference. 

 

 

 

 

 

                                                                                         ______________ 

      Miller, AJ 

Acting 
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