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Practice - Applications and motions – Urgent application – 

Requirements for – Requirements in terms of Rule 6 (12) 

(b) of Rules of Court – Principles and factors developed by 

the Courts thereanent not to be applied mechanically and 

inflexibly but in relation to facts and circumstances of the 

particular case so as not to divest the Court of its discretion. 

Practice - Interim interdict – When to be granted – Factors 

Court  ought  to  take  into  consideration  –  Court  finding 

applicant failed to establish either clear right or prima facie 

right – Court therefore refusing to grant interim interdict.

Labour Law - Statute – s 21 (2) of the repealed Labour Act, 1992 



(Act No. 6 of 1992 – Noting of appeal against judgment or 

order of district labour court – Noting of appeal not by that 

reason alone capable of staying execution of such judgment 

or order – Only the Labour Court may, on application, order 

stay of execution of district labour court judgment or order 

– Court finding that applicant proceeded via application for 

interim interdict to ask for exercise of Court’s discretion in 

terms of s 21 (2) of Act 6 of 1992 – Consequently law on 

interim  interdict  should  govern  Court’s  exercise  of 

discretion in terms of s 21 (2) as to whether to order stay of 

execution of district labour court judgment or order – Court 

refusing  to  grant  order  for  stay  of  execution  of  district 

labour court order.

Held, Where applicant fails to show clear right or prima facie right on that ground alone 

Court should exercise discretion against applicant’s application for 

interim interdict.

Held, further,Where in terms of s 21 (2)  of the repealed Labour Act (Act 6 of 1992) 

applicant proceeds by way of interim interdict, the law governing 

interim interdict should apply in the Court’s exercise of discretion 

as to whether to grant order for stay of execution of district labour 

court judgement or order.
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________________________________________________________________________

JUDGMENT

PARKER, P:

[1] In this matter application has been brought on notice of motion for orders in the 

following terms:

(1) Dispensing with the forms and service and compliance with the time limits 
prescribed  by  the  Rules  of  this  Honourable  Court,  as  far  as  may  be 
necessary,  and  condoning  applicant’s  failure  to  comply  therewith  and 
directing that this matter be heard as one of urgency as envisaged in Rule 6 
(23).
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(2) That a rule nisi be issued calling upon the 1st and 2nd respondents to show 
cause, if any, to this Honourable Court on a date to be determined by this 
Honourable  Court,  why an  order  should  not  be  made  in  the  following 
terms:

2.1 Staying the execution of a judgment granted by the district labour 
court for the district of Windhoek on 4 December 2008 under case 
number 535/08, pending the final resolution of an appeal noted by 
the applicant to the Labour Court.

2.2 Interdicting and restraining the 2nd respondent from removing any 
property from the applicant in respect of the execution of the said 
judgment;

2.3 Costs of the application (only in the event of same being opposed).

(3) The order in terms of subparagraphs 2.1 and 2.2 hereof shall serve as an 
interim  interdict  with  immediate  effect  pending  the  finalization  of  the 
appeal  against  the  judgment,  dated  4  December  2008,  and  review 
application and notice to appeal to be instituted within 14 (fourteen) days 
from date hereof.

(4) Granting the applicant such further or alternative relief as this Court may 
deem fit.

[2] Mr. Horn, counsel for the applicant, submitted that the burden of this Court in the 

present application is to determine the applicant’s application, seeking an order from this 

Court to stay execution of a judgment granted by the district labour court on 4 December 

2008 (Case No. 535/08) in favour of the respondent pending the final determination of an 

appeal against the aforementioned judgment of the district labour court that the applicant 

says he has noted with this Court.

[3] In  terms  of  the  district  labour  court  judgment,  the  applicant  must  pay  “with 

immediate effect” N$5,241.66, plus costs in the amount of N$1,500.00 in terms of s 20 of 

the repealed Labour Act, 1992 (Act No. 6 of 1992).

[4] From the outset I think the learned president of the district labour court was, with 

the greatest deference, wrong in making an order where the time limit within which to 

execute the order is left to much speculation.  To order the applicant to pay the amounts 

awarded  “with  immediate  effect”  is  so  indeterminable  that  it  is  open  to  different 

interpretations.  To start with, the Messenger of the Court may interpret the phrase to 
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mean one hour, one week, or one month – and who can fault him.  Thus, the applicant has 

no way of knowing when the Messenger of the Court will strike.  Accordingly, in my 

opinion, the only reasonable step for the applicant to take was to bring the application on 

urgent basis.  On this consideration alone, I think the applicant has made out a case for 

the application to be heard on urgent basis.

[5] I  now proceed  to  deal  with  the  merits  of  the  case;  that  is,  in  respect  of  the 

application  for an order to  stay execution of the district  labour  court  judgment.   The 

applicant contends boldly that he has “made out a case for both the interim and final relief 

sought herein.”  After the applicant’s hold assertion that a case has been made out in the 

papers for the grant of both the interim and final relief sought herein, the applicant states 

that the relief sought is this, namely, “This Honourable Court is approached by way of an 

urgent application.  An interim order is sought pending the finalization of the matter.” 

So, which is which?  Has the applicant approached the Court for an interim order pending 

the finalization of the appeal or he has approached the Court for both an interim and final 

relief? 

[6] Be that as it may, it seems to me clear that what the applicant seeks is interim 

relief,  namely,  interim interdictory  “order  pending  finalization  of  the  matter  (i.e.  the 

appeal  that  the  applicant  says  he  has  noted)”;  and  so  I  proceed  on  the  basis  of  that 

understanding;  that  is  to  say,  the  applicant  seeks  an  interim  interdict  pending  the 

finalization of the appeal he says he has noted.  Furthermore, Mr. Horn informed me that 

the  present  burden  of  the  Court  is  the  determination  of  the  application  for  interim 

interdict.

[7] In  Graham  Stuart  Cumming  v  Delie  Enterprises  CC Case  No.:  A  109/2006 

(Unreported)  at  p.  4  (see also  Jan Graham Grobler  Du Plessis  and another  v  Hilda  

Charmaine Ochurub and another Case No. A 251/2008 (Unreported) at p. 8.), I cited 

with  approval  the  requisites  for  an  interim  interdict  that  Fannin,  J  set  out  in 

Pietermaritzburg City Council v Local Road Transportation Board 1959 (2) SA 758 (N) 

at 772C-E.  The learned judge stated:
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This  is  an  application  for  an  interim  interdict  and  the  applicant  must 
therefore satisfy me:

(a) that the right sought to be protected is clear, or

(b) (i) that it is prima facie established, and

(ii) there is a well-grounded apprehension of irreparable harm 
to the applicant if the relief is not granted and it ultimately 
succeeds in establishing its right, and 

(c) that the balance of convenience favours the applicant, and

(d) that the applicant has no other satisfactory remedy.

[Setlegelo  v  Setlegelo,  1914  A.D.  221  at  p.  227;  Olympic  Passenger  
Service (Pty) Ltd. v Ramlagan, 1957 (2) SA 382 (N) at p 383]

[8] It has been said that in view of the discretionary nature of interim interdict the 

requisites are not judged in isolation since they interact.  (LAWSA, vol. 11 (1995-1996) 

para. 323; Rossing Uranium Ltd v Cloete and another 1999 NR 98)  Thus, on the strength 

of  the  authorities,  in  the  instant  case  I  ought  to  exercise  my  discretion  in  favour  of 

granting the interim relief sought if (1) the applicant succeeds in establishing (a), (c) and 

(d),  or  (2)  if  they  succeed  in  establishing  (b),  (c),  and  (d),  as  set  out  in  the 

Pietermaritzburg City Council supra.

[9] The applicant contends, “I have demonstrated a prima facie right (and clear right 

for that matter)” – whatever that means – “worthy of protection”.  On what basis does the 

applicant contend that he has “demonstrated a prima facie right (and clear right for that 

matter)  –  as  I  say,  whatever  that  means?   Does  the  applicant  contend  that  he  has 

demonstrated he has both a prima facie right and a clear right; or does he contend that he 

has demonstrated that he has a clear right and, therefore, a prima facie right, as a matter of 

course?

[10] However that may be, what is the basis of the applicant’s contention?  As far as I 

can find my way through the papers, I think the applicant’s alleged demonstration of his 

clear right or, at least, his prima facie right is predicated on the following of his averment, 

and it was echoed by Mr. Horn in his oral submission: (1) the appeal that the applicant 
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has noted has prospects of success and (2) deducibly, if the appeal succeeded ultimately 

but  in the  interim the amount  the district  labour  court  awarded had been paid to  the 

respondent,  the  applicant  was  unlikely  to  recover  the  money  from  the  respondent. 

However, so the argument goes, if the appeal failed, “the applicant would no doubt be 

able to pay any amount due to the respondent.”

[11] For that reason, the applicant argued, it  would not be fair for this Court not to 

grant the interim relief.   The applicant  then concluded,  “There would however  be no 

detriment of whatsoever nature to the Respondent should the execution herein be stayed 

pending the outcome of the Appeal.”  From all this, the applicant says that the rights of 

the applicant and those of the applicant’s wife are in “imminent threat”.

[12] What  is  the nature  of  a  “right”  referred  to  in the context  of interim and final 

interdicts?  In my opinion, the right may be a legal right or a basic human right.  It has 

been  said  that  most  legal  rights  (in  contradistinction  to  basic  human  rights)  come to 

people because they have acquired them in the course of some lawful transaction.  (Prof. 

Sieghart,  The Lawful Rights of Mankind (1986): p 41)  In our law such transaction may 

have its basis primarily in contract or delict.  To put it simply, a right referred to in the 

context of interdicts is an entitlement or a claim to something which the law protects. 

Thus,  a  right  is  a  claim  upheld  by  the  law.   In  his  work  “Some  Reflections  on 

Jurisprudence 32 (1945) (quoted in Garner, A Dictionary of English Usage, 2ed), W. W. 

Buckland defines such right as an interest or expectation guaranteed by law; and the law 

may be the common law, a statute or the Constitution.  In sum, a right is an entitlement, 

protected by law, to something or concepts like justice and due process.  These rights 

include contractual and delictual rights (legal rights) and basic, human, inalienable rights 

like those guaranteed by Chapter 3 of the Namibian Constitution.

[13] Keeping all the above considerations in my mind’s eye, I find that Mr. Horn’s 

submission does not even begin to get off the starting-blocks to persuade me that the 

applicant had demonstrated “a prima facie right (and clear right for that matter) worthy of 

protection.”  I do not find anything on the papers remotely resembling a right – prima 

facie or clear – worthy of protection that the applicant  has demonstrated exists in his 

favour.  If anything at all, it is rather the respondent who has a right that needs protection 
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by this Court, to wit, her right to enforcement of the judgment of a competent court of law 

.  Indeed, as the respondent submitted, she was only interested in getting the money that 

the district labour court awarded her.  Of course, in terms of s 21 (2), “The noting of an 

appeal under subsection (1) (of s 21) shall not stay the execution of the Labour Court’s or 

a district labour court’s judgment or order, unless the Labour Court on application directs 

otherwise.”

[14] Inasmuch  as  the  present  application  has  been  dealt  with  in  terms  of  the  law 

governing  interim  interdicts,  I  do  not,  accordingly,  find  Namibia  Broadcasting 

Corporation v Mubita NLLP 2004 (4) 114 NLC, which Mr. Horn referred to me, of any 

real  assistance  on  the  point  under  consideration.   For  instance,  I  do  not  find  in  the 

decision that the applicant in Mubita brought an application for interim interdict; besides, 

the facts in Mubita are poles apart from the facts of the present case.  Take, for instance, 

the final decision of the Labour Court in Mubita:

For the aforegoing reasons, I am of the view the applicant failed to show 
good cause or a bona fide defence regarding the pending appeal.

[15] For all the aforegoing reasons, I am of the opinion, therefore, as I have already 

held, that the applicant has not shown either a clear right or a  prima facie right.  It has 

been held that  “on that  ground alone the Court  would have to  exercise  its  discretion 

against the applicant.”  (Constantinides v Jockey Club of South Africa 1954 (3) SA 35 (C) 

at 55A)  It has also been stated by the learned authors of Herbstein and Van Winsen that 

“if the court is satisfied that the applicant has no prima facie right at all in the matter, it 

has no discretion to grant an interim interdict even though the balance of convenience 

favours the applicant.”   (The Civil  Practice of  the Supreme Court of  South Africa,  p. 

1078, and the cases there cited)  I subscribe to those views, and so I apply them to the 

present  matter;  and  having  done  so,  I  refuse  to  exercise  my  discretion  in  favour  of 

granting the relief sought by the applicant.  It follows that the application for grant of 

interim interdict fails.  A priori, I refuse to exercise my discretion under s 21 (2) of the 

repealed Labour Act, 1992 to order a stay of execution of the order of the district labour 

court (under Case No. 535/08). 
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[16] In the result, I make the following orders,

(1) That the non-compliance with the Rules of Court as to forms and 

service and time limits is condoned and that the matter be heard on 

urgent basis.

(2) That the application to stay execution of the order of the district 

labour court (under Case No. 535/08) be dismissed.

(3) There shall be no order as to costs.

_______________________

Parker, P
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ON BEHALF OF THE APPLICANT: Adv. Stoan Horn

Instructed by: M B de Klerk & Associates

ON BEHALF OF THE 1st RESPONDENT: In person

ON BEHALF OF THE 2nd RESPONDENT: No appearance
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